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THE JOURNAL OF
THE SOCIETY OF CLERKS-AT-THE-TABLE

IN COMMONWEALTH PARLIAMENTS

I. EDITORIAL

The 1987 edition of The Table contains articles on an interesting vane.,
of topics. There is an article on the broadcasting of parliamentary
proceedings in the Australian Parliament which usefully complements
articles on parliamentary broadcasting published in The Table in recent
years. The role of the Speaker is of central importance and has been
the subject of several articles in recent editions. Two years ago Philip
Laundy published his important book on the Speaker in Commonwealth
Parliaments (see the review in volume LIII, pp. 154-156). This volume
contains a stimulating article by him on electing a Speaker. Canadian
style. We also publish a fascinating analysis of bell-ringing incidents
and the response of various Speakers in Manitoba. Every Clerk needs
to be familiar with the operations of committees. The articles dealing
with the Australian Senate’s Standing Committee on Finance and
Government Operations and with the activities of the House of
Commons at Westminster on the Channel Tunnel Bill are valuable
contributions to our knowledge of committee work. So too is David
Pring’s examination of the question: how far are civil servants account­
able to select committees? Other articles deal with aspects of parliamen­
tary privilege, procedure and constitutional reform. Two short articles
describe unusual and (to some, perhaps) even curious events at
Westminster, one in the 17th century and one more recently. We
believe that all readers of The Table will read these with interest and
pleasure. We very much hope that Clerks in other member parliaments
will be encouraged to submit similar articles for future editions.

As reported last year (volume LIV, p. 7), the editors have been 

7



8 EDITORIAL

carrying out a stocktaking of back issues of The Table. A number of
back issues is now available. Sets are also available, including the very
first volume, but excluding volumes II to V. Most of the volumes, even
the oldest, are in excellent condition. They deal with topics which are
still lively issues for Clerks and are an interesting reminder that,
although the problems which Clerks are faced with are constantly
changing, many of the problems would have been familiar to our prede­
cessors at the Table. Following a decision by the Society at the annual
meeting in 1986. the editors are now able to offer sets up to and
including the volume for 1975 at a nominal price of £20 plus postage.
We would be grateful if members of the Society would draw this infor­
mation to the attention of their colleagues in parliamentary libraries
and the like.

Edgar Charles Briggs - It was with deep regret that the Clerks of the
Tasmanian Parliament learned of the death on 11 December 1985 of
Mr Edgar Briggs, Clerk of the Legislative Council from 1953 until 28
July 1965.

Mr Briggs was 87 years of age and although retired for many years
was well remembered and respected by the Clerks, Members and
former Members of both Houses of Parliament.

He commenced employment in 1914 with the Lands Titles Office as
a Clerk. In 1916 he enlisted in the Army (12th Battalion 1st AIF)
and served in the United Kingdom and France, achieving the rank of
Lieutenant. He returned to his old Department in 1919.

Mr Briggs joined the Audit Department in 1928 and shortly after, in
1929, he was appointed the Private Secretary to the Minister for Lands,
Works and Mines. He became Chief Clerk and Accountant at the Mines
Department in 1938.

In 1940 he rejoined the Commonwealth Military Forces (Army
Reserve) for the duration of the Second World War, leaving the Army
with the rank of Major.

Mr Briggs’ parliamentary career commenced in August 1946 as Clerk-
Assistant and Usher of the Black Rod in the Legislative Council. In
1953 he was appointed Clerk of the Legislative Council in succession
to C. 1. Clark, and was responsible for much of the organisation of the
visit of HM the Queen to the Tasmanian Houses of Parliament in
1954. As Clerk, Edgar was also responsible for a major revision of the
Legislative Council Standing Orders. He retired on 28 July 1965 after
52 years’ public service.
(Contributed by the Clerk of the House, Parliament House, Hobart)

I. Sitapae - First Clerk Assistant of the National Parliament of Papua
New Guinea died suddenly at his home in the Manus Province on 20
January 1987. He is survived by his widow and two children.
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Isidore joined the Parliamentary Service in October 1979 after
successfully completing a degree course in Economics at the University
of Papua New Guinea. He acted in a number of positions within the
Office of Bills and Papers. He became First Clerk Assistant, and at the
time of his death was acting as Deputy Clerk of the National Parliament
in the absence of Mr. Genolagani on study leave.

During his service, he accompanied Members of Parliament on
official visits both within Papua New Guinea and overseas. He was a
member of the Parliamentary Delegation to Lusaka in 1980.
(Contributed by the Clerk of the National Parliament of Papua New
Guinea)

D. L. Wheeler - On 12 October 1984. Mr Douglas Leslie Wheeler
retired from the office of Clerk of the Legislative Assembly of New
South Wales.

During the debate on the special adjournment on 27 September 1984,
the Leader of the House, the Honourable T. W. Sheahan and the
Leader of the Opposition, Mr N. F. Greiner, paid tribute to Mr
Wheeler. The Chairman of Committees and Deputy Speaker, Mr J. R.
Face, with several Ministers and senior Opposition Members also
offered their thanks for his contribution to the Parliamentary institution
and wished him and his wife a happy retirement.

On 16 October 1984. Mr Speaker officially announced Mr Wheeler’s
retirement when the Premier, the Honourable N. K. Wran, moved:

'That Mr Speaker’s remarks with reference to Mr Douglas Leslie
Wheeler, on his retirement from the position of Clerk of this House
be entered in the Votes and Proceedings.'

The Premier’s remarks were supported by the Leader of the Oppo­
sition. the Leader of the National Party, the Leader of the House and
a former Leader of the House.

’Mr Wheeler joined the Legislative Assembly staff on 17th March
1947, and served in most positions on that staff. That experience
gave him first hand knowledge of all ramifications of parliamentary
work. On 1st January 1967, he was appointed Second Clerk-
Assistant; on 1st February. 1974, Clerk-Assistant; and as from 19th
February 1981, was appointed Clerk of the Legislative Assembly. He
was attached to the staff of the House of Commons during May and
June 1975, where he undertook a procedural course.

During his term of office as Clerk, Mr Wheeler represented the
Parliament at a number of Commonwealth Parliamentary Association
conferences and at conferences of Presiding Officers and Clerks. He
was also Clerk to the Australian Constitutional Convention on several
occasions. During World War II he served with the Royal Australian
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Air Force as navigator and saw two years’ active service while based
in England with his squadron operating over Germany. Mr Wheeler s
thirty-seven years of service to the Parliament, of which almost
eighteen years were as a Chamber Officer, must rank him in the
vanguard of those senior staff members whose service to the Parlia­
ment entitles them to tribute from the House.’

(Contributed by the Clerk of the Legislative Assembly of New South
Wales)

Roderick G. Lewis - retired as Clerk of the Legislative Assembly of
Ontario with the appointment of Mr. DesRosiers as Clerk. Mr. Lewis
announced his retirement on 2 July 1986 on the occasion of his 75th
birthday. He had served at the Table since 1946 first as Clerk Assistant
to his father Major Alex C. Lewis and then since 1955. on the retire­
ment of his father, as Clerk. Since Major Lewis had been Clerk since
1926, it marked the first time in 60 years a member of the Lewis family
did not occupy the Clerk’s Chair at the head of the Table.

David G. Callfas - announced his resignation as Clerk Assistant of the
Legislative Assembly of Ontario on 1 September 1986. Mr. Callfas had
been associated with the Clerk's Office since 1968.

Shri T. S. Barot - Secretary. Gujarat Legislature Secretariat retired
with effect from 31 August 1986. One month before his retirement.
Shri J. M. Parikh, Judge, City Civil Court. Ahmedabad was appointed
as Additional Secretary and subsequently Shri Parikh was appointed as
Secretary, Gujarat Legislature Secretariat with effect from 1 September
1986.

Mr Charles Mifsud - former Clerk of the House of Representatives of
Malta has been appointed Permanent Secretary to the Ministry of
Justice and Parliamentary Affairs. He relinquished his assignment as
Clerk at the Table in October 1986. Mr Paul Muscat Terribile the Clerk
Assistant has been appointed Acting Clerk to the House and Mr Philip
Attard is performing the duties of Clerk Assistant.

T. A. Mmopi - Senior Clerk Assistant, National Assembly. Botswana,
retired on 31 August 1986. He has been succeeded by Mr C. K.
Mukhange.

Shri G. S. Nande - Secretary - 1, Maharashtra Legislature Secretariat,
retired on 30 June 1986.

Mr. Craig James - Clerk Assistant of the Legislative Assembly of
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Saskatchewan, resigned on 31 January 1987 in order to take up a post
with the Legislative Assembly of British Columbia. Mr. Greg Putz
has been appointed Clerk Assistant of the Saskatchewan Legislative
Assembly.

Claude L. DesRosiers - was appointed Clerk of the Legislative
Assembly of Ontario as of 1 October 1986. Mr DesRosiers was formerly
Principal Clerk of the Committees and Private Legislation Directorate
of the House of Commons of Canada. He was an advisor to the Special
Committee on Reform of the House of Commons which recommended
widespread reform to the rules in 1985. The new Clerk was chosen by
a new process in Ontario whereby candidates were interviewed by the
Standing Committee on the Legislative Assembly whose report was
transmitted to the Speaker who then recommended the appointment
of the successful candidate to the Lieutenant-Governor in Council.

J. D. Evans - formerly Clerk Assistant, has been appointed to a new
position of Deputy Clerk of the Legislative Council of New South
Wales. D. K. Carpenter has been promoted to Clerk Assistant. M. J.
Swinson has been appointed Usher of the Black Rod.

A. Genolagani - Deputy Clerk of the National Parliament of Papua
New Guinea, is at present on three years’ study leave. He is studying
Law.



II. DISAGREEMENT WITH THE COURTS OVER FREEDOM
OF SPEECH: AN AUSTRALIAN PARLIAMENTARY

COMMISSION OF INQUIRY

BY HARRY EVANS

Deputy Clerk, Australian Senate

Introduction: the issues
During 1985 and 1986 a great deal of time and effort were expended

by a large number of people over the various manifestations of the
affair of Mr Justice Murphy, a Justice of the High Court of Australia
against whom certain allegations were made. From the parliamentary
point of view, there were two main strands to the affair: a dispute
between the Senate and the Supreme Court of New South Wales over
the scope of freedom of speech in Parliament, and the appointment of
a statutory parliamentary commission of inquiry to conduct a third
inquiry into the judge's conduct. These two aspects were entangled.
and this article deals with both of them.

An article in the 1985 issue of The Table recounted how the Senate
in 1984 had appointed two successive select committees to inquire into
the conduct of Mr Justice Murphy, and briefly described the nature and
outcome of the two committees. As a result of evidence presented
before the second committee, the federal Director of Public Pros­
ecutions decided at the end of 1984 to prosecute the judge on two
charges of attempting to pervert the course of justice. As soon as this
decision was announced the Senate ceased all consideration of the
conduct of the judge and awaited the outcome of the criminal proceed­
ings. This was an act of self-restraint on the part of the Senate: there
would have been no constitutional barrier to the Senate proceeding to
consider the report of its second committee and commencing proceed­
ings for an address to the Governor-General for the removal of the
judge from office, if it thought fit, but all Senators agreed that nothing
should be done to prejudice the criminal trial.

An annexe to the article referred briefly to the question of the use
by the prosecution and the defence in the course of the trial of the
evidence which was given before the two Senate committees, and to
the view which was taken by the Senate that it was not permissible for
that evidence to be used in court in a way which involved calling the
evidence into question in a wide sense. This view was based upon
article 9 of the Bill of Rights of 1688, which applies to the Australian
Parliament by virtue of section 49 of the Constitution, and provides:
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DISAGREEMENT WITH THE COURTS OVER FREEDOM OF SPEECH 13

‘That the freedom of speech and debates or proceedings in Parliament
ought not to be impeached or questioned in any court or place out
of Parliament.’

In the past the courts have held that the article prevents parliamentary
proceedings from being examined or questioned in a wide sense or used
to support a cause of action {Church of Scientology of California v
Johnson-Smith (1972) 1 QB 522, R. v Secretary of State for Trade and
others, ex parte Anderson Strathclyde pic. (1983) 2 All ER 233. Comalco
Ltd v Australian Broadcasting Corporation (1983) 50 ACTR 1; these
judgments were based on authorities stretching back to 1688).

The trials and the judgments
The criminal proceedings against the judge were prolonged. In early

1985 there was the committal hearing, a full hearing of the evidence
before a magistrate to determine whether the judge should be
committed for trial. The magistrate found that the judge had a case to
answer, and a trial in the Supreme Court of New South Wales ensued
in June 1985. The outcome of that trial, which was itself protracted,
was that the judge was convicted of one charge of attempting to pervert
the course of justice but acquitted of the other charge. The judge then
appealed on a number of grounds against his conviction, and the appeal
found its way into the High Court itself, although the High Court
remitted the questions raised to the full court of the Supreme Court of
New South Wales. As a result of the appeal the judge was granted a
new trial, which commenced early in 1986. The outcome of that trial
was that the judge was acquitted of the one remaining charge. Thus, it
was not until May 1986 that the matter was finally out of the courts
and again available for parliamentary consideration. As will be shown,
however, by that time there was more for the Parliament to consider
than the original allegations against the judge.

Before the commencement of the proceedings, it became clear that
there was an intention on the part of the defence to cross-examine the
witnesses against the judge on the evidence which they had given before
the Senate committees in such a way as to call that evidence into
question. It also soon became clear that the prosecution intended to
use against the judge the evidence that he had given to the first Senate
committee in the form of a written statement provided to the
committee. The President of the Senate therefore briefed counsel to
appear as amicus curiae at the commencement of the proceedings to
submit that the court should not allow this use of the parliamentary
evidence. As for the prosecution and the defence, they adopted
different attitudes to the question. The prosecution maintained that it
should be free to make any use of any of the evidence presented to the
Senate committees, including the evidence which was given in camera 
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and which was not published. The defence, on the other hand, argued
that the law of parliamentary privilege protected the defendant and
prevented the use of his parliamentary evidence against him, but did
not similarly protect the witnesses in the trial from the use against
them, in the sense of an attack upon their court evidence, of the
evidence which they gave to the committees.

In the committal proceedings, the magistrate generally accepted the
submission made by the Senate, and did not permit any use of the
parliamentary evidence for the purpose of attacking the evidence of
the prosecution witnesses. The accused judge did not give evidence in
the committal proceedings. Notwithstanding the magistrate's decision,
it was clear that the matter would be argued again when the trial came
on in the Supreme Court.

At the beginning of the trial, therefore, counsel representing the
President presented a comprehensive submission expounding the parlia­
mentary view of the freedom of speech in Parliament as protected by
article 9 of the Bill of Rights. The submission referred to all the previous
authorities on the interpretation of article 9 and its basis, and
expounded the distinction between a legitimate admission in court
proceedings of evidence of parliamentary proceedings and an improper
admission which amounted to impeaching or questioning the parliamen­
tary proceedings.

To the surprise of those involved in the proceedings, the trial Judge,
Mr Justice Cantor, handed down a judgment which rejected the parlia-
nentary submission and. in effect, upheld the prosecution's view of the
:ffect of the law, that any use could be made of the parliamentary
evidence in the court proceedings. The reasons for this judgment were
rather difficult to follow, and it was not clear that this was in fact the
effect of the judgment until the subsequent proceedings occurred. Mr
Justice Cantor expounded a view that the purpose of article 9 was to
prevent any ‘adverse effects’ attaching to parliamentary proceedings.
and that no such effects were to be apprehended from the use of the
parliamentary evidence in the manner proposed. He also referred,
somewhat obscurely, to the need for the protection contained in article
9 to be ‘balanced' against the requirements of the court proceedings.
His reasons indicated that this interpretation was consistent with the
view of article 9 expounded in the earlier judgments, but it was clear
that in fact his interpretation was a new one and quite inconsistent with
those judgments.

Consideration was given to taking the question to the High Court,
but it was determined that the Senate should do nothing to prejudice
the trial, which proceeded immediately after Mr Justice Cantor's judg­
ment was handed down. One of Mr Justice Murphy's grounds of appeal
following the trial was to have been the violation of parliamentary
privilege involved in his being cross-examined on the statement which 
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he gave to the first Senate committee. Counsel for the President was
therefore prepared to participate in the appeal proceedings to support
this contention. Unfortunately, the judge had so many other grounds of
appeal that he decided not to pursue the one relating to parliamentary
privilege, and the court would therefore not consider it. This removed
the opportunity for a review of the judgment of Mr Justice Cantor.
The Senate was then in the position of awaiting the second trial to
argue the matter again.

At the commencement of the second trial the question of parliamen­
tary privilege was raised again before the second trial judge, another
judge of the Supreme Court of New South Wales, Mr Justice Hunt.
Any hopes that the Cantor judgment would be reversed were quickly
dashed by the following exchange, which took place before the counsel
for the President had even had an opportunity to present his submission:

‘His Honour: The Senate, of course, submits that you cannot even
admit evidence of what was said before the Senate.

Mr Simos (counsel engaged by the President): No. your Honour.
we don't submit that at all.

His Honour: Oh yes you do.’

In his judgment. Mr Justice Hunt, in effect, came to the same
conclusion as his learned brother, but for entirely different reasons. He
repudiated the reasons advanced by Mr Justice Cantor, and substituted
his own. The essence of his reasoning was that article 9 prevented only
the suit or prosecution of a member or a parliamentary witness for
what was actually said in the course of parliamentary proceedings, but
did not prevent the use of the parliamentary proceedings as evidence
of a civil liability or of an offence or to attack the evidence of a witness
or the accused. Unlike Mr Justice Cantor, he did not attempt to argue
that this conclusion was in accord with the previous judgments and
authorities: he found that the previous interpretation of article 9 was
profoundly mistaken, and he declined to follow the earlier judgments.
He argued that prevention of the suit or prosecution of a member for
what was said in the course of parliamentary proceedings was the sole
intended purpose of article 9. thereby ignoring a great deal of the
history of freedom of speech in Parliament.

Although based on different reasons, both judgments exhibited a
profound misunderstanding of the submission which was made by the
President. Both judges failed to grasp the distinction which was drawn
between the legitimate admission in court proceedings of evidence of
parliamentary' proceedings, such as to establish as a material fact that
certain words were said in Parliament on a particular day by a particular
person, and the illegitimate use of parliamentary proceedings against a
witness or the accused. Both judges were under the misapprehension
that the interpretation of article 9 put to them by the President would, 
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if carried to its logical conclusion, involve the freedom of speech being
invoked to suppress all criticism of parliamentary proceedings. It is
rather surprising that they should thereby have ignored the very real
distinction between an attack upon a person in court and mere public
criticism. Both judges confused the question of the use of parliamentary
proceedings in court proceedings with the former practice of the Houses
of granting permission for the production of records of their proceed­
ings. Justice Hunt advanced the curious argument that people are more
likely to tell the truth if their statements can later be used to prosecute
them, a reversal of the rationale of granting witnesses protection of any
sort. He also implied that, if the President’s argument were accepted.
parliamentary privilege would be the only restriction on the type of
evidence which may be presented in court, ignoring all the restrictions
imposed by the law itself. It is interesting to note that both judgments
accepted that there was no distinction to be drawn between the partici­
pation of a member of Parliament in parliamentary proceedings and
that of a parliamentary witness. Before the trials it was apprehended
that some such distinction might be drawn, and that a finding might be
made that parliamentary privilege protected members but not witnesses.
While any such reasoning also would have been unacceptable to the
Parliament, it would perhaps have been slightly more plausible than
the reasons which the learned judges in fact put forward.

The implications of the judgments were made very apparent in the
course of the trials. In both trials prosecution witnesses were rigorously
cross-examined on the evidence which they gave to the Senate commit­
tees; it was put to them that they had given false evidence and that
they had given evidence out of improper motives. In the first trial the
accused judge was also cross-examined on the statement w'hich he had
given to the first Senate committee, and it was suggested to him in no
uncertain terms that he had lied. This use of his statement to the
committee probably significantly contributed to his conviction. The
same use of the statement would doubtless have occurred in the second
trail but for the decision of the accused judge to exercise his right not
to give evidence in that trial. In their addresses to the jury the pros­
ecution and the defence used the parliamentary evidence to attack
the credibility of the accused and the witnesses, respectively. In these
processes the evidence which was taken in camera by the first Senate
committee and not published by the committee or by the Senate, and
which the counsel in the trial had no right to possess, was used as freely
as the evidence given in public. This, perhaps, was the most serious
aspect of the whole matter. All this, according to the learned judges, did
not amount to impeaching or questioning proceedings in Parliament!
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Action in the Senate
At each stage of the proceedings the President informed the Senate

of what had occurred. Both judgments were formally presented to the
Senate, and the President made statements responding to them. In
subsequent debate. Senators of all parties indicated their rejection of
the judgments of the Supreme Court and their unwillingness to allow
those judgments to stand. After the second judgment, the President
accepted suggestions put to him by Senators that he should not pursue
the matter any further in the courts, but that he should prepare legis­
lation to restore and uphold the previously established interpretation
of freedom of speech in Parliament. The President accordingly set about
preparing a bill for introduction into the Senate, with the assistance of
one of the Senate Department's consultant parliamentary draftsmen.

The preparation of the bill was somewhat delayed by a decision to
include in it. at the suggestion of Senators, provisions to carry out the
recommendations requiring legislation of the Joint Select Committee
on Parliamentary Privilege, which recommended some changes in the
law of parliamentary privilege, and by the tabling of the bill in draft
form to allow comments before it was finally introduced. The bill was
finally presented to the Senate in October 1986. together with docu­
ments including a comprehensive statement of the parliamentary view
of the scope of article 9 and a refutation of the reasoning of the two
Supreme Court judges.

This is the first occasion of a Presiding Officer of either House of
the Australian Parliament introducing a bill. The President moved the
necessary motions and made his second reading speech from the Chair.
This action indicated his own deep personal commitment to preserving
the privilege of freedom of speech and overcoming the unacceptable
court judgments.

The relevant provision of the bill took the form of a declaratory
provision, declaring that article 9 is part of the law of Australia under
section 49 of the Constitution (a matter which was not in doubt), and
declaring what the article means and has always meant. The draftsman
had considerable difficulty in finding words to give statutory expression
to the parliamentary view of the scope of the article: it is difficult to
improve on the 17th century phrase 'impeached or questioned".

Since the two judgments were given, they have been repudiated by
other judges, including another judge of the Supreme Court of New
South Wales. In R v Jackson, 1986 [not yet reported], a former Minister
of the State of New South Wales was on trial for accepting bribes. The
prosecution proposed to use statements which he had made in Parlia­
ment as evidence of his guilt, which the Hunt judgment would allow.
The trial judge. Mr Justice Carruthers, however, would not allow such
use of the accused's parliamentary statements, and handed down a
judgment which explicitly accepted the previously established interpret-
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ation of article 9 and rejected the reasoning of his learned brother. In
a South Australian case (A.B.C. and another v Chatterton, Chapman
v Chatterton, 1986 [not yet reported]) the acting Chief Justice of the
Supreme Court of that State also upheld the traditional interpretation
of freedom of speech when the question arose of whether a plaintiff
could use a member’s statement in Parliament to cast light on the
intention with which statements were made outside Parliament.

The President’s bill had not been dealt with by the Senate at the time
of writing, but it is expected that the contradictory court judgments will
make the Houses firmer in their resolution to place the matter beyond
doubt.

The Parliamentary Commission of Inquiry
Following the acquittal of Mr Justice Murphy in his second trial, the

question of any further parliamentary consideration of his conduct was
greatly complicated by new allegations which were made against him.
Apart from the general question of his conduct arising from the police
tape recordings and transcripts of his telephone conversations which
were the original source of the Senate committees, and his conduct as
revealed by the other evidence gathered by the committees and brought
out in the two trials, it was disclosed that the prosecuting counsel after
the second trial had recommended that he be prosecuted on new
charges of bribery and conspiracy arising from certain matters which
were discovered during the trial. It appears that there was also disquiet
about his failure to give evidence at his second trial. Following certain
deliberations, in which the other justices of the High Court were appar­
ently involved, and the exact nature of which is not known, the Govern­
ment decided to establish a statutory Parliamentary Commission of
Inquiry to inquire into all outstanding questions as to Mr Justice
Murphy’s conduct.

The Parliamentary Commission was set up by legislation passed by
both Houses in May 1986. It consisted of three retired senior judges.
and was charged with the task of inquiring into the judge's conduct,
hearing evidence in private session and reporting to both Houses of the
Parliament its findings of fact and its findings as to whether the judge
had engaged in any conduct amounting to misbehaviour and warranting
his removal under the Constitution. It is interesting to note that, unlike
the resolution establishing the second Senate Committee, the statute
did not give to Mr Justice Murphy all the rights of an accused person
in a criminal trial, in that, if the Commission came to the conclusion
that he had a case to answer, it could compel him to give evidence.
The Commission almost exactly followed a blueprint which had been
drawn up for consideration by the non-government parties in the Senate
early in 1984 when the questions about the judge's conduct first arose.
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The very name, Parliamentary Commission, was taken from that
scheme.

It is still not clear whether it is lawful for the Parliament to delegate
the task of hearing evidence and making findings in this way, and
whether such delegation relieves the Houses of the necessity of hearing
evidence themselves.

It was observed by a number of people that, had the Government
agreed to the establishment of such a commission in 1984, a great deal
of difficulty could have been avoided, including the conflict between
the Senate and the Supreme Court of New South Wales.

It was expected that the findings of the Parliamentary Commission
would be accepted by both Houses of the Parliament, and that this
would bring to an end the whole affair, whether or not an address for
removal resulted. Unfortunately, nature, or providence, depending on
one's view of these matters, intervened. Early in August it was
discovered that Mr Justice Murphy was dying of cancer. The Parliamen­
tary Commission, which was about to commence its formal hearings of
evidence, reported to the Houses that it would not be consistent with
the requirements of natural justice for the hearings to take place,
because it was clear that Mr Justice Murphy would be too ill to attend.
Legislation was then introduced to wind up the Commission, and it
ceased its deliberations. The judge's condition deteriorated rapidly, and
he died in October.

Before it went out of existence, however, the Commission presented
a comprehensive and closely argued report on the question of what
constitutes misbehaviour within the meaning of the Constitution. It may
be recalled from the previous article that the Government had adhered
to a view that misbehaviour could be constituted only by misconduct
affecting the performance of the judicial duties or conviction for a
criminal offence of requisite seriousness. Each of the three
commissioners came to the conclusion that misbehaviour is constituted
by any conduct which, in the judgment of the Parliament, but perhaps
subject to review by the High Court, indicates unfitness in a judge to
hold office. This was the view put to the first Senate committee by its
counsel and adhered to by the Opposition. Since the commissioners’
report was presented, its interpretation has been accepted by other
authorities, and the question may now be regarded as fairly settled.

Conclusion: an unnecessary affair
It is probable that the dispute over the scope of freedom of speech

would not have arisen but for the nature of the proceedings against Mr
Justice Murphy. It was not an ordinary trial, but one involving an
alleged offence which, as the prosecution argued, struck at the very
basis of justice, and the defendant was one of the highest officers of
the state. The two trial judges were no doubt acutely aware of this.
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Had the question of freedom of speech in Parliament arisen in a less
charged atmosphere, it may have been treated differently. This is
suggested by the subsequent judgments. Hard cases make bad laws.

It is also obvious that the conflict between the Senate and the courts
could have been avoided by the establishment early in 1984 of the
Parliamentary Commission of Inquiry, or some other non-partisan and
soundly-constituted inquiry into the judge’s conduct. It is now being
suggested by ‘expert’ bodies that the removal of judges should be
taken away from the Houses. Nothing in the conduct of the Houses
themselves justifies such a conclusion. The establishment of the
Commission provides a precedent for the way in which questions about
the conduct of judges may be resolved, with the ultimate responsibility
remaining with the Parliament.

Addendum
The Bill introduced by the President of the Senate, the Parliamentary

Privileges Bill, was passed by the Senate on 17 March 1987 and the
House of Representatives on 6 May. The Parliament thereby repudiated
the unfavourable court judgments referred to in the article, and
reaffirmed the traditional protective interpretation of the privilege of
freedom of speech.



III. RADIO BROADCASTING AND TELEVISING
PROCEEDINGS OF THE AUSTRALIAN PARLIAMENT

BY I. C. HARRIS

First Clerk Assistant
House of Representatives, Australia

The inquiry
The Australian National Parliament was among the pioneers in

utilising the electronic media to make its proceedings available to its
citizens. It was the second national Parliament in the Commonwealth
to radio broadcast its proceedings, commencing on 10 July 1946 (New
Zealand was the first, and the Canadian province of Saskatchewan
began radio broadcasting its Assembly’s proceedings at approximately
the same time as Australia). With the passage of years, however,
Australia had lagged considerably behind other countries in taking
advantage of technological developments. The presentation and format
of the radio broadcasts remained essentially the same as at inception.
While the question of televising proceedings had been considered, apart
from the internal adoption of limited closed circuit systems, silent stock
footage and the televising of ’special' events (Openings and leading
speeches on the Budget), no significant progress had been made, and
no examination of existing broadcasting arrangements in the 40 years
of parliamentary broadcasting had taken place.

The Joint Committee on the Broadcasting of Parliamentary Proceed­
ings (in short, the Broadcasting Committee) plays an instrumental role
in relation to Australian parliamentary broadcasts, as has been
previously discussed in The Table (see. for example vol. XV. for 1946,
pp. 182-187 and vol. XXV. for 1966, pp. 74-84). The committee has
also considered televising of proceedings (in 1973-74) and
recommended a closed circuit trial period preliminary to a final decision
(see The Table, vol. XLIII, for 1975, pp. 143-145).

In December 1982. televising and radio broadcasting of proceedings
was referred by both Houses to the Broadcasting Committee. No
progress had been made by February 1983 when both Houses were
dissolved simultaneously and the matters were again referred to the
committee in May 1983, with terms of reference in relation to radio
widened to incorporate continuous and simultaneous broadcasting of
both Houses (see The Table Vol. LIII, for 1985, pp. 138-140). The
committee was approaching the finalising of its report to both Houses
when the Prime Minister informed the House on 8 October 1984 of
the intention to hold a general election and half-Senate election on 1
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December 1984. The matters were again referred to the committee,
which finalised its report after seeking comment from specific interest
groups and individuals. The committee’s report was presented on 4
June 1986.

Radio broadcasting of proceedings
The committee was convinced that the continuous broadcast of parlia­

mentary proceedings has played a vital role in presenting the partici­
pants in the parliamentary process direct to the citizens they represent,
without the selective and interpretative filter of the media. Continuous
broadcasting makes available the sound of the Houses of Parliament as
it actually occurs. It enables a balanced presentation between back­
bench and executive members of all parties represented in Parliament,
between the Government, the Opposition and other parties or groups,
and between dramatic periods of high emotion and conflict and the
more normal atmosphere of consensus and agreement. If the presen­
tation of the broadcast were left to the decisions based on a journalistic
interpretation of ‘news value’, there would be a significant risk of a
distorted, atypical presentation; the possibility would be very' real of
the public having foisted on it an electronic newspaper.

The principal recommendations therefore included that radio broad­
casting of proceedings should continue on the present basis with a slight
extension. Currently the proceedings of one House only are broadcast
at a particular time according to an allocation made by the committee.
In practice under the current sitting pattern when both Houses are
sitting this has meant that the Senate is broadcast Mondays and
Wednesdays, and the House of Representatives Tuesdays, Thursdays
and Fridays. A delayed broadcast of question time in the House not
being broadcast is made during the dinner break. Proceedings are
broadcast continuously from the commencement of the sitting until
11.30 pm Canberra time or until the question for the adjournment is
proposed, whichever occurs earlier. The reason for excluding adjourn­
ment debates from the continuous broadcasts appears to be a combi­
nation of cost considerations in the 1940’s and a belief that the debates
were essentially of local electorate interest only. However, the
committee concluded that matters of national importance were also
raised in the debates, which were characterised by short speeches.
different speakers and varied subjects, and that the broadcast should
include them.

Advocates of simultaneous broadcasts argued that the House being
broadcast was not necessarily the one whose proceedings held the
interest of the nation at a particular time. It was also advanced that
Senators, chosen on a proportional representation basis, represented a
wider political divergence of opinion in the political spectrum but that
the Senate received less broadcasting time than the House (with the 
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Senate being half the size of the House, the amount of broadcasting
time per Senator is a different matter). However, the committee was
aware that there was flexibility in the allocation (as demonstrated in
1971 when the allocation was altered to enable a Prime Minister’s
announcement of resignation to be broadcast). Also, the cost of
providing simultaneous broadcasts was felt to be prohibitive and would
be likely to involve further disruption to the regular programs of the
Australian Broadcasting Corporation (ABC).

The ABC is required by statute to transmit the parliamentary broad­
casts from a medium wave national broadcasting station in the capital
city of each state, in Newcastle. NSW, and such other national broad­
casting stations as are prescribed (a medium wave station in Canberra
and a short-wave station have been so prescribed). The committee
received complaints from listeners to regular ABC programs concerning
the disruptive effects of the parliamentary broadcasts. The position is
aggravated by the fact that the stations which carry the parliamentary
broadcasts are also those which provide coverage of sporting events -
including descriptions of international and inter-State cricket matches!
Over the last 6 financial years the broadcasts have accounted on average
for just over 500 hours of transmission (peaking at 725 hours in 1983—
84) at approximately 8% of total transmissions. However, offsetting
these complaints were representations from citizens in more remote
areas who expressed disadvantage in being denied access to the parlia­
mentary broadcasts and thus having to rely on media reports which they
described as selective, second-hand and sometimes containing gossip.

The committee examined various options to deliver the parliamentary
radio signal without disrupting normal ABC services. Modern techno­
logical developments were considered, including ancillary communi­
cations services, whereby the parliamentary broadcasts could be "piggy­
backed- by means of an FM sub-carrier. Aussat and the Homestead and
Community Satellite Service were considered. In the end the committee
decided that, rather than become entangled in technological areas
where its expertise was limited, it should (a) recognise the desirability
of making the parliamentary broadcasts available to 100% of Austral­
ians. and (b) recommend the establishment of a separate parliamentary
network, assisted by the ABC. to carry the broadcast by whatever
option or mix of options that would progressively make it available to
all Australians.

Excerpts of proceedings
During the examination of radio broadcasting arrangements the

committee considered the matter of authorising excerpts of proceedings.
It appeared paradoxical to many that Australian news or news commen­
tary programs could contain actual excerpts from proceedings, for
example, in the UK Parliament but that excerpts were not available 
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from proceedings of the Australian Parliament. Views of the Party
leaders were ascertained and trial periods were authorised by resol­
utions of both Houses for use on radio and television (sound over still­
frame or overlay picture), subject to guidelines (originally 12) deter­
mined by the committee. The guidelines included provisions that
excerpts were not to be used for satire, ridicule or for purposes of
political party advertising or in election campaigns. There was to be
fairness and accuracy in excerpts broadcast and a general overall
balance was to be observed in their use. Unusual events in the galleries
were not to be given undue emphasis. However, during 1986. a radio
and television network had broadcast, as an excerpt, an allegation
which was subsequently withdrawn, impinging on current Opposition
Members of some prominence and a former State Premier without the
withdrawal or reference to it being included in the broadcast. Certain
programs also used material in connection with disruptions in the public
galleries. This led to the committee amending the guidelines by inserting
a new guideline (5A) making material subsequently withdrawn not
available for excerpt purposes. The new guideline and guideline 7
(disturbances in the galleries) were then referred to a sub-committee.
The sub-committee consulted with Party Leaders, representatives of
the Federal Parliamentary Press Gallery and other media groups and
recommended to the committee that (a) guideline 5A be amended
to make withdrawn material available for rebroadcast so long as the
withdrawal is also reported, and (b) guideline 7 be amended, as
suggested by the Clerk of the House, so as to indicate that events in
the galleries are not part of proceedings and, as far as practicable.
should not be used for excerpt purposes. The committee adopted the
sub-committee’s recommendations. Authorisation of the use of excerpts
on a permanent basis, if the trial period proves successful, was included
in the committee’s recommendations on the televising and radio broad­
casting inquiry.

Televising of proceedings
The committee gave much consideration to the question of televising

proceedings. Currently, televising is limited to Openings, leading spee­
ches on the Budget and stock footage without sound taken when the
leading parliamentary figures are in attendance for later telecast. In
recommending that the proceedings of both Houses be available for
television coverage, the committee recognised the importance of the
medium as an information source and the need for it as a balance to
the filter of parliamentary affairs provided by the newsprint or elec­
tronic media. However, the committee did not believe that the ‘gavel
to gavel’ coverage such as that presented in Canada or the USA was
appropriate for Australia (which does not have cable television) at this
stage. Consequently, in recommending availability, the committee did 
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not recommend compulsory broadcasting for any group or organisation
as currently occurs with the national broadcaster’s radio transmission
of proceedings. The committee's conclusion was that the sound and
vision signal of proceedings should be made available to the networks
for telecast. However the committee decided against the televising of
proceedings in the provisional Parliament House. Principal reasons
were technical problems associated with the physical layout and finishes
of the current chambers, the cost/benefit factor and the expectation of
a sophisticated audio-visual system in the new building (an expectation
which has subsequently been modified given significant expenditure
reduction on the new Parliament House). The committee also felt that
the makeshift nature of arrangements in the provisional Parliament
House would be attended by not inconsiderable inconvenience to Sena­
tors and Members. In addition, transmission from the existing chambers
could provide quality of presentation far below that possible from the
new building which might lead to a false impression by the public and
Members of Parliament.

The scope of coverage to be permitted for telecasting was considered.
The committee recognised that the electronic Hansard approach
adopted in guidelines covering televising of the Budget speeches may
result in a somewhat distorted perception of parliamentary proceedings,
but favoured this approach nonetheless, at least for initial telecasts.
Under the guidelines, the ABC was directed to concentrate the main
coverage of its cameras, as appropriate, on the Speaker or the Member
who had the call. To give the telecast interest, the coverage could
include the occasional general, wide-angle picture of the chamber and
the galleries returning gradually to focus back on the Member
speaking - but panning of the Chamber, ’reaction' shots or coverage
of interjections or disruptions were not to be included. However,
medium range shots of Members listening to the speeches were
permitted. The picture of the Speaker or the Member with the call was
to be medium range. No extraneous material (i.e. graphics), other than
the name of the Member speaking, was to be included in any live
telecast. (There had been a suggestion, for example, that when a
Member from a rural electorate was addressing the House, shots of
wheat fields swaying in the breeze, cattle grazing etc might be
interspersed.)

While presentation according to the guidelines may not have assisted
in the presentation of that which professional broadcasters might have
described as 'good television’, the committee believed that it provided
a firm concept for commencement, familiar to Members of Parliament
and well understood by Press Gallery members. It was felt preferable
to proceed cautiously at the outset. However, the committee stressed
that any guidelines adopted by the Houses should remain fluid and
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under review, with scope for development of a widened concept (poss­
ibly limited reaction shots, panning and split-screen techniques).

Committee proceedings
The question of radio and television access to proceedings of parlia­

mentary committees of inquiry was also considered. The committee
felt that parliamentary committees are a significant component of the
Australian Parliament which on occasions arouse intense public interest.
To make their proceedings electronically available would assist in
placing the back-bencher’s role in perspective and provide a balance in
the operation of the legislature ('balance' was required between execu­
tive and backbench as well as between Government and Opposition).
Currently committee proceedings are not transmitted ‘live’ or on a
delayed broadcast basis by radio, and for television the practice is for
a small segment of a public hearing to be filmed without sound for later
use in news or news commentary programs with reporter voice-over.
Senate standing orders authorise the standing committees of the Senate
to have their proceedings televised subject to rules approved by the
Senate. Such rules have not as yet been approved.

The committee recognised that there were certain difficulties associ­
ated with committees, for example their propensity to deliberate or
take in-camera evidence often at short notice. Nonetheless, it
recommended that public proceedings of committees be available for
radio broadcast by all radio broadcasters’ provided that neither House
was meeting at the time, as determined by the Broadcasting Committee.
The committee also recommended that, where possible, the public
proceedings of committees be available for televising in the new Parlia­
ment House.

Parliamentary Audio Visual Unit
The benefits of open media access to proceedings as occurs in the

South Australian State Parliament and the UK Parliament were
balanced with those benefits attaching to a parliament-controlled signal
available from a parliamentary unit such as exists in the Canadian
House of Commons, the House of Representatives of the American
Congress and the Province of Saskatchewan. The committee concluded
that as a sophisticated house monitoring system was being installed in
the new Parliament House, it would be practical and economical to
extend the signal for media use, as well as providing quality control
and instilling Member-confidence during the crucial initial stages. The
committee therefore recommended the establishment of a parliamen­
tary unit to be fully operational from the time of occupation of the
new Parliament House. The name recommended for the unit was the
Parliamentary Audio Visual Unit (PAVU). The committee’s preference
for ’Audio Visual’ rather than ‘Broadcasting’ (used in comparable legis­
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latures) was a deliberate choice, as the committee saw the unit as
being responsible also for the development of audio-visual packages and
education programs, the performance of archival services and possibly
the integration of information retrieval services.

The committee was concerned to seek staffing arrangements that best
ensured that the unit's personnel were experts with current state of the
art knowledge. So as to resist professional atrophication, movement to
and from the PAVU in relation to a progressive media environment
would be a definite advantage. A secondment arrangement from a
broadcasting organisation such as the ABC was considered. However,
the committee concluded that the Houses of Parliament were being
provided with the opportunity to establish a PAVU staffed by multi­
skilled persons covering the wide range of functions which the unit
might pursue. This would also enable individuals to exercise greater
flexibility in career path and to incorporate in the required positions
potential for individual professional growth and the acquisition of
multiple skills. There was also the possibility to establish non-permanent
positions, with renewable contract employment an acceptable solution.

Consideration of committee’s report
The usual method of treatment of a committee’s recommendations

is for a considered government response to be given to the appropriate
House or Houses and possibly for further debate then to take place.
The Broadcasting Committee's report is different from many committee
reports in that its recommendations impinge on a number of govern­
ment departments - Communications (general subject matter and minis­
terial responsibility for the ABC). Prime Minister and Cabinet (parlia­
mentary and government matters) and Attorney-General’s (privilege
considerations, proposed legislative changes). The recommendations
are of course also of vital importance to the Houses themselves.

A motion to take note of the committee’s report was moved in each
House immediately following presentation of the report. After a short
debate, the Senate agreed to the motion. Debate on the motion in the
House of Representatives was adjourned immediately after the motion
was moved, and debate had not been resumed when the House rose
for the 1986-87 summer adjournment.



IV. HOW FAR ARE CIVIL SERVANTS ACCOUNTABLE TO
SELECT COMMITTEES?

BY DAVID BRING
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In January 1986 there was a disagreement within the UK Cabinet,
leading to the resignation of two Secretaries of State, about the right
policy towards the helicopter industry and particularly to a firm called
Westland. It also led, even more surprisingly, to an attack by the
Government on the Select Committee system of the House of
Commons. This initiated an interesting constitutional argument on the
rights of a Select Committee to question civil servants about their
conduct.

What happened was this. In the aftermath of the two resignations,
the Prime Minister proposed that it would be appropriate for a Select
Committee to inquire into what had happened. The Defence
Committee quickly took up the point and, after 39 long sessions of
taking evidence and deliberation, produced a Report on 23rd July. The
Report was critical of much that had taken place within Government
but, even though it dealt with matters of acute political controversy, it
was unanimous.

The Treasury and Civil Service Committee had meanwhile been
conducting an inquiry into the duties and responsibilities of civil servants
and Ministers, and the ‘Westland Affair’ dramatically cast light for it
on the nature of the difficult relationship between Parliament and the
executive. In a Report in May 1986, the Committee had made a number
of recommendations for improving things.

The Government chose to answer both Reports in a Reply it issued
in October, and the Reply had a sting in its tail. It was argued that a
Civil Servant did not have an accountability to Parliament separate
from that to his Minister. If things went wrong in a Department, it was
for the Minister - and not the civil service - to explain. It was therefore
‘not appropriate for the inquiries of select committees to be extended
to cover the conduct of individual civil servants’. Civil Servants would
accordingly be ordered in future not to answer questions directed to
the conduct of themselves or of colleagues.

At face value this unexpected outburst from the Government
endangered the ability of Select Committees to operate freely in future,
especially those - like the Public Accounts Committee, and the Select
Committee on the Parliamentary Commissioner for Administration -
which deal primarily with civil servants. Select Committees are set up
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by the House and not the Government, and there was keen resentment
at any suggestion that their operations should be spiked in any way by
Government action. The issue was debated in the House and was then
the subject of a further Report from the Treasury and Civil Service
Committee, a Report from the Liaison Committee (the committee
comprised of Select Committee chairmen), a further reply from the
Government, and then an exchange of letters between the Liaison
Committee and the Government.

These events took place over a six-month period, and during this
time the issues were considerably refined. The Government, who
protested that they did not intend to hinder or impede the committees'
scrutiny of the executive, publicly accepted the unqualified right of
Select Committees to summon and question civil servants. They
acknowledged that some committees had a special need to interrogate
the civil service and, changing their ground somewhat, said that their
proposed new action was to be directed only against the fourteen Select
Committees overseeing government departments, and not to Select
Committees in general. But they clung to their original grievance.
There were, they said, signs that committees were looking to assign
responsibility for mistakes to individual named civil servants: and this
cut across the principle that it is Ministers, and not civil servants, who
are answerable to the House.

For its part, the Liaison Committee (speaking on behalf of all the
Select Committees) fully accepted that the Committees should not act
as disciplinary tribunals. It was generally the case that Ministers would
be accountable to the House for what went on in Departments; but
rare cases would undoubtedly arise when a civil servant did something
which was incompatible with the Minister’s instruction or policy, and
who then was answerable to the House? Again, in the Westland case
itself the Ministers most concerned had both resigned: how could they
be expected to account on the Government's behalf to a Select
Committee for what had taken place? In a case like that the civil
servants, it was argued, had to be prepared to answer for what had
happened: and in the Westland case, it was noted, it had been the
Head of the Civil Service who had presented the Government's case
to the committee.

In the outcome, the Government clung to the principle that when
civil servants give evidence to Select Committees they do so on behalf
of, and subject to their duty and accountability to, their Ministers; and
that it is Ministers who are formally and ultimately responsible and
accountable to Parliament. With that in mind they went ahead and
instructed civil servants appearing before the departmental commit­
tees - but only those committees - not to answer questions about the
personal conduct of themselves or colleagues, but to ask that such
questions should be put instead to their Minister.
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In doing so, however, the Government made concessions to Select
Committees which went some way to healing the breach. They
reaffirmed that if cases arose of concern about a refusal by a Minister
to divulge information to a committee, time would be provided on the
floor of the House to debate and decide whether he was right to do so.
They pledged that in any case where a civil servant did not answer
a question to the committee’s satisfaction, the relevant departmental
Minister would be prepared to attend the committee and to answer the
question himself. Finally, they gave an assurance that in any case where
questions arose about the conduct of a civil servant, the Minister would
look into it and if necessary institute a formal inquiry. The outcome of
such an inquiry would be reported to the committee by the Minister.

For its part, the Liaison Committee acknowledged that the Govern­
ment could give what instructions it liked to its employees. But it made
clear that it did not approve of what the Government was doing, and
did not acquiesce in it. It coolly pointed out that whatever happened.
the Government could not alter or qualify the committees’ traditional
power to call for persons or papers. If a witness failed to appear or
refused to answer the questions properly put to him. the matter would
have to be resolved on the floor of the House. Once there, it would
be the view of the House, and not of the Government, that would
prevail.
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Committee History
The Australian Senate Standing Committee on Finance and Govern­

ment Operations is one of the eight Legislative and General Purpose
Standing Committees of the Senate, which were gradually established,
pursuant to a Resolution of the Senate, over an 18 month period
beginning in 1970. The Standing Committees are now established under
Standing Orders of the Senate.

The Finance and Government Operations Committee had originally
been proposed, in a blueprint for consideration of a committee system
for the Senate, as the Standing Committee on Statutory Corporations.
Thus, as early as 1969 - when the proposal for a fully-fledged system
of standing committees was put forward for Senator's consideration -
it was realised that the tenets of ministerial responsibility to the Parlia­
ment were not strictly applicable to those bodies which, by Parliamen­
tary fiat, were deliberately divorced from the day-to-day operations of
a department of state. At the time, however, the need for a specific
committee exercising surveillance over those creatures of the Parliament
was subsumed by the greater desire to ensure that there was a general
financial and operational accountability of all departments to the Parlia­
ment which votes taxpayers’ money for the carriage of government
activity. This perception was reflected in the name given to the
Committee set up by the Senate to examine such matters, that is, the
Senate Standing Committee on Finance and Government Operations.

During the early period of operation of the Senate’s committee
system, the Finance and Government Operations Committee undertook
sterling work, including, most notably, an examination of death duties.
In 1976, however, the Committee, unlike the other Legislative and
General Purpose Standing Committees, was not re-established, and it
was not until 1977 that the need for a committee to undertake the
scrutiny first perceived for it - examination of statutory corporations -
was given priority.

During the period from its re-establishment in-1977, the Committee
gave much preliminary thought to its originally perceived role as scruti­
neer of statutory corporations, but quickly realised that to confine its
endeavours to statutory corporations, that is, businesses established by
Parliament, could be seriously limiting. It perceived that all parliamen-
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tary-established authorities, whether carrying on business or separated
by law from the day-to-day operations of departments of state, fell
between the two stools of ministerial responsibility and parliamentary
scrutiny. On 6 October 1977, the Senate, at the request of the
Committee, referred the matter of statutory authorities, and other
corporations, which the Federal Government owns or controls to the
Committee for investigation and report. The terms of reference were:

The continuing oversight of the financial and administrative affairs
or undertakings of Commonwealth Statutory Authorities, and other
bodies which the Commonwealth owns or controls wholly or substan­
tially, and on the appropriateness and significance of their practice
in accounting to the Parliament.

Since that time, the Committee has progressively investigated the
impact and effect of Federal statutory authorities on the administration
of government policy, their financial effect on the economy, and the
requirement of accountability to the Parliament and people inherent in
the Australian political system.

The Committee was initially faced with the task of developing a
methodical approach to the study of such an extensive area. Accord­
ingly, the Committee decided to approach the subject selectively and
to publish a series of reports extending over a period of years with
each report commenting upon different aspects, and problem areas, of
authority behaviour.

To allow for effective recommendations to be made, the Committee
has pursued its aim primarily from the viewpoint of the Parliament.
Consequently, in its reports, the Committee has emphasised measures
which will improve authority accountability to the Parliament. Improve­
ment in both administrative and financial accountability has been of
equal importance. Each report has also attempted to add to the breadth
of knowledge on the subject and to complement previous findings.

The Committee’s Reports
The Committee’s First Report was tabled in February 1979 and

discussed the general nature of the problem of accountability posed by
authorities. The Committee found that it was not possible, for example.
to identify precisely the number, role or membership of all authorities.
The report canvassed the matters on which the Committee now concen­
trates its attention:

• creation of authorities
• economic impact of authorities
• accountability (including provisions of existing reporting require­

ments in the private sector) and the Parliament
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• presently existing controls on authorities exercised by responsible
ministers, audit and the Department of Finance

• the practicality of periodic review, i.e. legislative ‘sunset’
provisions.

The Committee’s Second Report was tabled in October 1979. It
published a complete list of Commonwealth authorities, according to
category, and the results of a survey of financial activities of authorities
and their effect on the economy which was conducted by a consultant
to the Committee. The survey was annexed to the Report.

The Second Report also made more detailed findings about the poss­
ible improvement of authorities’ financial accountability to the
Parliament.

The Committee's Third Report was published in January 1980 and
attempted to consolidate the Committee’s findings to date. It contained
an updated list of authorities and gave an initial analysis of the economic
impact of authorities. The Report concentrated on three other areas:

• a case study of those authorities which were apparently unable to
account to the Parliament for their activities. In this respect the
Committee studied (and continues to study) authorities that ‘self­
select’ due to their inability to publish timely annual reports with
proper statements of accounts;

• an Annual Reports Act. the case for which was strengthened by
the incidence of late reports to the Parliament and the lack of
financial and other data; and

• compliance with and enforcement by the Parliament of the
provisions of authorities’ reporting requirements.

The Committee’s Fourth Report was tabled in May 1982 and also
published a number of case studies of authorities that had been unable
to report to the Parliament in accordance with the requirement of
their enabling legislation. It also published a current list of authorities
categorised as to both activity and responsible Minister.

In 1981 the Committee tabled a Report of a major inquiry into the
affairs of the Australian Dairy Corporation and its Asian Subsidiaries.
The conduct of this authority raised basic questions as to the relation­
ship between authorities and their responsible ministers, the establish­
ment of subsidiaries by authorities and the conduct of business by
authorities in overseas countries.

In examining the Australian Dairy Corporation and its Asian subsidi­
aries, the Committee found evidence of extraordinary mismanagement,
and indeed possible breaches of the law, by the Corporation and its
subsidiaries, and its report highlighted the lack of control by both
Ministers and the Parliament itself of the operations of this and other
Corporations. To a significant degree, therefore, the report marked a
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water-shed in the activities of the Committee, and provided justific­
ation, if any were needed, of the worth which had been perceived over
a number of years of a Committee of this kind.

The Committee’s Fifth Report was tabled in September 1982, after
the Committee had taken extensive evidence from the heads of a
number of Commonwealth statutory authorities dealing with a range
of functions, the Department of Finance, the Auditor-General, and a
number of other expert witnesses. The Committee also conducted an
informal ‘think tank' on the practical problems that are associated
with the administration, establishment and proper scrutiny of authority
activities by those Ministers and Departmental heads responsible for
administration of authorities’ legislation. In particular, the Committee
examined and reported on the general application of specific problems
of considerable concern raised by its findings on the administration of
the Australian Dairy Corporation and its Asian subsidiaries.

The Report further consolidated the conclusions contained in the first
to fourth reports. The Committee’s principal conclusions and
recommendations were that

• an Annual Reports Act prescribing times of reporting and stan­
dards of reporting of financial and functional activity was essential:

• the relationship between authorities and responsible ministers
required either definition or, at least, clarification:

• the degree of operating independence of authorities required
definition;

• the creation of subsidiary bodies by authorities with wider powers
and capabilities than the parent authority was a practice that
required careful examination and was, in the Committee's view, a
matter of concern; and

• the sometimes contradictory role of officers of departments concur­
rently serving as members of authorities should be addressed by
government.

The Committee also reported on other matters considered during its
inquiry, including the categorisation of authorities, the relevance and
importance of the convention of ministerial responsibility in relation to
authorities' activities, and the economic impact of authorities, particu­
larly the financial impact of large commercial authorities.

The Committee’s Sixth Report, which was a number of case studies
and other references, was tabled at the same time as the Fifth Report.

The Government’s response to the Committee's reports, and particu­
larly to the principal recommendations made in the Fifth Report, was
given on 11 November 1982. In a statement to the Senate the then
leader of the Government in the Senate, Senator Sir John Carrick, gave
detailed directions and guidelines for the form, content and financial
information required in all annual reports tabled in the Parliament.



THE AUSTRALIAN SENATE STANDING COMMITTEE 35

Amendments to the Acts Interpretation Act were introduced and
enacted which make it mandatory for all authorities to report to the
Parliament within six months of the end of the authority’s financial year
(unless a shorter time is specified in the authority’s own Act). If an
authority cannot report within that time, it must advise the Minister of
the fact and the reasons, and seek the Minister’s consent to late tabling.
If the Minister agrees to the authority’s request the correspondence
between the authority and the Minister must be tabled in the
Parliament.

The incoming Labor Government of 1983 included the Committee’s
recommendations in its election manifesto at that time; since then, a
detailed Government White Paper has been produced, which reflects
many of the Committee’s recommendations. This paper is still being
evaluated by a number of bodies, including the Committee itself.

The Standing Committee undertook in 1982 to examine and report
to the Senate on the financial and macroeconomic effects of methods
employed in statutory authority financing. To this end, the Committee
conducted public hearings on the question in June and August 1982. It
commissioned an economic consultant to carry out a survey and evalu­
ation of the financing activities of a number of the larger trading
authorities.

Following the double dissolution and election of early 1983 the
completion of the inquiry and report was undertaken by the Select
Committee on Statutory Authority Financing, the members of which
were the members of the Standing Committee on Finance and Govern­
ment Operations in the previous Parliament. It is also of significance
to note that the Chairman of the Select Committee, Senator Peter Rae,
had been the Chairman of the Finance and Government Operations
Committee from its re-establishment in 1977 until the change of
Government in 1983. Under Senate Standing Orders, all Legislative
and General Purpose Standing Committees must be chaired by a
Government Senator; no such prohibition applies to Select Committees.
It is the work of the Finance and Government Operations Committee
that his contribution was recognised by the Senate’s rare decision to
appoint him. a non-Government Senator, as Chairman of the Select
Committee.

The report of the Select Committee was tabled in two separate
volumes. The first volume was tabled in September 1983 and contained
the Committee's report and economic survey conducted by the
consultant to the Committee. It provided a detailed description and
analysis of the importance of the financing of statutory authority activi­
ties and programmes, particularly the long term economic effect.

The second volume of the report, tabled in October 1983, comprised
a further econometric study of the macroeconomic effect of authorities
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on the Australian economy and the transcript of evidence taken by the
Committee.

Other Work
Under the Australian system of parliamentary government, the

Federal Parliament has a special responsibility for the laws which govern
the Australian Capital Territory, which is the seat of Government of
the nation. The Finance and Government Operations Committee, in
assisting the Parliament to discharge its responsibility, has been
concerned to ensure the highest level of accountability of Australian
Capital Territory statutory bodies to the people. In keeping with this
philosophy, and as a result of the Committee’s recommendations, an
amendment similar to that undertaken to the Australia-wide Acts
Interpretation Act was also made to the Australian Capital Territory
Interpretation Ordinance late in 1986 to give effect to a recommen­
dation by the Committee, following the Committee’s report that a
large number of A.C.T. authorities were under no obligation to report
annually to the Parliament on their activities.

While the Committee has perceived its major on-going function as
being to fulfil its obligation to scrutinize and make accountable statutory
authorities at the Federal level in Australia and the Australian Capital
Territory, the Committee has also been active in examining, on behalf
of the Senate, legislation which has been referred to it, and following
up - in accordance with its role as a scrutineer of day-to-day adminis­
trative activity, as reflected in its title - matters of a financial and
operational nature, referred to it on recommendation by Senate Esti­
mates Committees, and by its overall consideration of Commonwealth
annual reports. For example, in 1983 and 1984 the Committee reported
to the Senate on a number of Bills, particularly relating to taxation,
referred to it by the Senate for examination and report.

During 1985 the Committee reported to the Senate on a number of
matters. It conducted a major inquiry into issues raised by a detailed.
critical report prepared by the Auditor-General on certain practices
and investments of the Commonwealth Superannuation Fund Invest­
ment Trust. At the same time, the Committee also conducted a short
inquiry into the Superannuation Legislation Amendment Bill. The
Committee’s report on the Bill recommended a number of amendments
to the Bill which the Committee believed would improve the Bill. Most
of these recommendations were accepted by the Government.

A second major subject of Committee consideration during 1985 was
the effect of the changes in the presentation of appropriations and the
explanatory notes which accompany the Appropriation Bills introduced
by the Government, with particular emphasis on the change in govern­
ment budgeting from the existing practice of line-by-line appropriation
,in minute detail to a program budgeting system. The Committee 
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presented two preliminary reports on the reference in 1985 and expects
to report further on the effect of the changes, particularly as to how
program budgeting will affect the future work and role of the Senate
Estimates Committees, following consideration of further reports from
Estimates Committees on the development of program budgeting.

The Committee’s Present Role
The Standing Committee’s main role may broadly be divided into

three categories. The first is the continuing examination of matters
referred to it by the Senate under the terms of reference of 6 October
1977 allowing it to undertake continued scrutiny of Commonwealth
statutory authorities. So, for example, in this role the Committee
conducted a detailed inquiry into a number of special reports by the
Auditor-General on the Superannuation Fund Investment Trust for the
financial years 1981-82 and 1982-83.

Under the general auspices of the statutory authorities reference,
one specific matter is currently under consideration by the Committee,
namely, the proposed sale of the Australian Dairy Corporation share­
holding in P.T. Australian Indonesian Milk Inc. (P.T. Indomilk).

The Committee maintains a list of Commonwealth statutory authori­
ties which is updated as authorities are created or dissolved by legis­
lation, and publishes a categorised annual list of authorities. The
Committee is currently preparing an updated and revised list of authori­
ties which will be stored on a database for convenience to allow storage
of a greater amount of relevant information, ease of access, and more
regular updating.

It is worth pointing out that the Committee’s most regular ‘customers’
for the service include the Department of Finance and the Auditor-
General’s Office.

The Committee also continues its examination of those annual reports
of Commonwealth and A.C.T. statutory authorities either excessively
delayed in tabling, or which show obvious problems of financial
management which are revealed in the Auditor-General’s report on
authority financial statements and accounts.

The Committee, having undertaken seminal work in relation to auth­
orities established by Act of Parliament, has in recent years turned its
attention to what might arguably be even more significant, that is,
organisations which are neither established by statute - and thus are
not demonstrably under Parliamentary control - nor fall within the
normal ambit of ministerial responsibility for a department of state.
Thus, the Committee’s second major role is to examine in detail these
Commonwealth ‘non-statutory bodies’ (NSB’s), an area of government
administration that has received little attention since it was reported
upon by the Royal Commission on Australian Government Adminis-
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tration in 1975. The Committee’s current terms of reference for this
inquiry are:

The continuing oversight of the establishment, operation, adminis­
tration and accountability of bodies for which the Commonwealth is
wholly or partly responsible, being bodies which are not departments
(or parts of departments) nor statutory authorities (or sub-bodies of
statutory authorities) nor incorporated companies nor incorporated
associations.

In its Interim Report on Non-Statutory Bodies of the Commonwealth
tabled in October 1984, the Committee reported its preliminary
conclusions on the future scope of the inquiry. The Committee found
that a number of questions that had arisen in the early stages of its
inquiry into Statutory Authorities had been raised by preliminary exam­
ination of NSB’s, such as:

• the creation of NSB’s
• the number of NSB’s
• the accountability of NSB’s to ministers, to departments, to audit

and (where applicable) to those groups and sections of society
represented on NSB’s or who contribute to the financing or oper­
ation of NSB’s

• the need for or practicality of periodic review of NSB’s and a
means of assessing their effectiveness.

The Committee’s primary recommendation was that the annual reports
of all Government Departments in future contain a list of all NSB’s
within a Department’s responsibility.

The Committee indicated that it would prepare and circulate a
detailed survey of NSB’s during 1985, examine the results of the survey,
and report further to the Senate on its findings.

The Committee’s Report on Non-statutory Bodies was tabled in
October 1986. The Committee's principal recommendation was that

for each NSB and each sub-body, a document be prepared briefly
outlining essential data and that the relevant minister be responsible
for lodging the document with a coordinating department such as the
Department of the Prime Minister and Cabinet, to form a central
NSB register. The Committee further recommends that the register
be completely established by 30 June 1987 and thereafter be continu­
ously updated.

The Committee also made a number of other recommendations relating
to NSB establishment, membership, financial arrangements and
accountability.

The Committee’s survey of NSB’s also revealed that there were
an appreciable number of incorporated bodies, either companies or
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associations, and they were apparently not subject to proper parliamen­
tary scrutiny. The following terms of reference regarding such bodies
constitute the Committee’s third main role:

The continuing oversight of the establishment; operation, adminis­
tration and accountability of incorporated companies and incorpor­
ated associations owned by the Commonwealth holds a major or
substantial interest.

The scope of the Committee’s activities might best be reflected in the
references currently before it, and the reports tabled by the Committee
in the current Parliament. The references are as follows:

Statutory Authorities - The continuing oversight of the establish­
ment. operation, administration and accountability of bodies estab­
lished pursuant to Commonwealth statute.

Non-Statutory bodies - The continuing oversight of the establish­
ment, operation, administration and accountability of bodies for
which the Commonwealth is wholly or partly responsible, being
bodies which are not departments (or parts of departments) nor
statutory authorities (or sub-bodies of statutory authorities) nor incor­
porated companies nor incorporated associations.

Companies and associations - The continuing oversight of the estab­
lishment, operation, administration and accountability of incorpor­
ated companies and incorporated associations owned by the
Commonwealth and of those in which the Commonwealth holds a
major or substantial interest.

Circumstances surrounding advice given, decisions taken and
procedures involved with the various court actions relating to the
film ‘The Return of Captain Invincible’.

The delay in the disposal of the Customs House, Wiltona Hostel,
and Rifle Range, Williamstown, Victoria.

Sales Tax (Exemptions and Classifications) Amendment Bill (No.2)
1986.

Briefing note on interest rates, tabled in the Senate by the Minister
for Education (Senator Ryan) on 25 February 1987.

Taxation Laws Amendment Bill (no. 5) 1986.

Reports tabled by the Committee during the current Parliament are:

Superannuation Legislation Amendment Bill 1985 (15 May 1985)

Changes in the Presentation of the Appropriations and Departmental
Explanatory Notes (30 May 1985)
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The Superannuation Fund Investment Trust (21 August 1985)

Alterations to the list of Statutory Authorities between 1 October
1984 and 30 September 1985 (16 October 1985)

Second Report on Changes in the Presentation of the Appropriations
and Departmental Explanatory Notes (6 December 1985)

Health Insurance Commission Annual Report 1984-1985 (7 May
1986)

A.C.T. Registrar of Co-operative Societies Annual Report 1983-84
(7 May 1986)

Northern Territory Superannuation Arrangements (8 May 1986)

Non-statutory Bodies (7 October 1986)

A.C.T. Gaming and Liquor Authority Annual Report 1983-84 (12
November 1986)

ABC Employment Contracts and their Confidentiality (3 December
1986)

Funding of Superannuation by Statutory Authorities (5 December
1986)

The Standing Committee on Finance and Government Operations has
a slightly different pattern of inquiry from other Standing Committees.
The most notable difference is that the Committee, as a matter of
course, examines annual reports of all Commonwealth authorities as
they are tabled for indications of problems of financial management
and of failure to table a timely report to the Parliament. The Committee
defers detailed examination of the matters of concern raised in such
reports to see whether the authority improves its performance in
following years, or conducts an examination (with or without public
hearings) of the problems revealed by the report in question and reports
its findings to the Senate.

The Committee’s usual form of hearings on such matters is to take
evidence in public from the authority concerned, the Auditor-General,
officers of the Department responsible for an authority’s activities, and,
where necessary, from other witnesses.

Conclusion
As the above brief account of the activities of the Senate Standing

Committee on Finance and Government Operations indicates, the
Committee is an exemplar of the capacity of Senate Standing Commit­
tees to undertake any or all of the following functions:

(a) Placing on the public agenda matters affecting the individual
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rights of citizens and drawing to public attention the requirement
to ensure that the bureaucracy is accountable, through the Parlia­
ment, to the taxpayers for the effective spending of money voted
to it by the Parliament. (Scrutiny of annual reports; following up
of matters raised by Senate Estimates Committees);

(b) scrutiny of legislation (a number of Bills, most notably in recent
times complex taxation legislation, has been referred to the
Committee);

(c) placing on the public agenda matters which, while having an
enormous fiscal and social implication for the operations of
Government, might well have remained ‘in hiding’ if it were not
for the activities of the Committee (earlier, statutory authorities
of the Commonwealth; now, in addition, non-statutory bodies);
and

(d) The most important function of all - providing a conduit for the
people of Australia to make their voices heard when policy is
being evaluated or initiated (any inquiry undertaken by the
Committee, which involves public hearings either to receive
information or to consider perceived grievances).

The Committee, despite its somewhat obscure title, epitomises both
the worth and the desirability of taking Parliament to the people and
giving expression to the system of parliamentary democracy.



VI. ELECTING A SPEAKER - CANADIAN STYLE

BY PHILIP LAUNDY

Clerk Assistant of the Canadian House of Commons

On 30 September 1986 the Honourable John Fraser. Member of Parlia­
ment for Vancouver South, became the first Speaker of the House of
Commons of Canada to be elected by secret ballot. It was an historic
occasion and one which will not soon be forgotten by those involved
in the process. Before describing that process it would be useful to
provide a concise description of the background to its introduction.

Under the former method of selecting the Speaker the Prime Minister
exercised a predominant influence. Although the Prime Minister would
normally consult with the leaders of the Opposition parties, it was he
who chose and nominated the candidate, who would then be formally
elected by the House. The Speaker’s election was almost never
contested, and his or her nomination was frequently seconded by the
Leader of the Opposition. Only one Speaker in the history of the
Canadian House of Commons has succeeded in detaching himself
completely from his former party affiliation. Nevertheless, the tradition
of the Canadian speakership is one of impartiality and non-partisanship
which successive Speakers have managed to uphold, sometimes in
circumstances of considerable difficulty.

The desirability of promoting the continuity principle as the under­
lying basis of the Speaker’s office had for many years been debated by
politicians and academics alike. Some favoured the creation of a special
seat for the Speaker and a private member’s bill embodying this prop­
osition was debated in the House on 29 October 1971. The idea never
attracted widespread support, but a major step towards the establish­
ment of the continuity principle was effected by the Honourable Lucien
Lamoureux, Speaker from 1966 to 1974. He resigned from his party
and ran successfully as an independent in his constituency in two general
elections. He was three times elected Speaker with the support of all
parties. His successor, the Honourable James Jerome, Speaker from
1974 to 1979, was not able to detach himself so completely from his
party affiliation, but he was a popular Speaker and became the first to be
continued in office following a change of government, albeit a minority
government. It was suggested by the Special Committee on Standing
Orders and Procedure in its fourth report presented on 3 December
1982 that this sequence of events provided some evidence of a desire
to remove the nomination of the Speaker from the exclusive control of
the Prime Minister of the day.

42
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A recommendation that the Speaker be elected by secret ballot was
first made by this committee in the same report. A general election and
a change of government intervened before any action was taken, but a
subsequent committee, the Special Committee on Reform of the House
of Commons, endorsed the recommendation of its predecessor. It was
ultimately adopted by the House, although with some significant modifi­
cations which had been proposed by the government in its response to
the committee's report. The election of the Speaker is now provided
for by Standing Order 2 which was adopted, among others, on a
provisional basis on 24 February 1986. The full text is appended to this
article, but it would be appropriate at this point to underline its key
elements.

1. The Clerk of the House no longer presides over the election of
the Speaker. Instead, at the opening of a Parliament, the Chair is taken
by the Member present who has the longest period of unbroken service.
Ministers of the Crown, party leaders and others holding office within
the House being excluded. At other times, the retiring Speaker
presides, or in his absence the Deputy Speaker.

2. The Member presiding is vested with all the powers of the Chair,
with the exception of the casting vote, but he or she is entitled to cast
an ordinary vote in the election of the Speaker.

3. The election is conducted by secret ballot, the balloting to
continue until one candidate emerges with a clear majority of the votes
cast. All Members are eligible as candidates except Ministers of the
Crown and party leaders. No motion for adjournment or any other
motion is acceptable during the election process.

4. No provision is made for a nominating process. Instead, Members
not wishing to be considered as candidates are requii^d to notify the
Clerk of the House in writing by 6.00 p.m. on the day preceding the
election.

5. No list of candidates is shown on the ballot papers. Instead
Members are required to print the name of their favoured candidate
on the ballot paper.

6. The counting of the ballots is an exclusive responsibility of the
Clerk of the House. No provision is made for scrutineers and the Clerk
alone is responsible for the accuracy of the count. At the conclusion of
a ballot he provides the Members presiding with, either the name of
the successful candidate, or the list of candidates eligible in the ensuing
ballot.

7. The Clerk is expressly prohibited from revealing the number of
votes cast for each candidate. He is required at the conclusion of a
ballot, if no candidate secures a clear majority, to prepare an alpha­
betical list for the ensuing ballot which excludes the names of the
candidate or candidates securing the least number of votes cast. All
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ballots and records of the numbers of votes cast must be destroyed as
soon as the Clerk is satisfied as to the accuracy of the count.

8. Any Member whose name is on the list of eligible candidates may
withdraw his or her name before the commencement of the second and
subsequent ballots. Members doing so after the first ballot are required
to state a reason. They are not required to do so after subsequent
ballots.

9. No debate is permitted during the election of the Speaker and
questions of privilege may not be raised. No reference is made in the
standing order to points of order which are therefore allowed.

10. The standing order expressly provides that the election of the
Speaker shall not be considered a question of confidence in the
government.

Prior to the opening of the second session of the 33rd. Parliament,
the Speaker, the Honourable John Bosley, gave notice of his intention
to resign from the office, his resignation to take effect upon the election
of his successor. He indicated that he would himself preside over the
election, as provided by the standing order. The circumstances of Mr.
Bosley’s resignation need not concern us here, although it is known
that he was deeply concerned about parliamentary behaviour during
the question period and felt that the House faced a crisis of its own
making. The Clerk and his staff had approximately three weeks to
prepare for the election of a new Speaker and devise the machinery
necessary to put the new process into effect.

The standing order, while precise in some of its essential details, was
much less so in some of its implications. It posed a number of questions
to which it suggested no answers. For example, since no debate is
permitted, what limits should be applied to the comments of a Member
stating his or her reasons for withdrawing his or her candidature?
Could the Clerk of the House, who has exclusive responsibility for the
counting in total secrecy of the ballots, be assisted by any of his
colleagues? Must the votes be counted in the Chamber or, in view of
the secrecy requirement, would the Clerk be permitted to count them
in another room? What mechanism should be in place for the distri­
bution of the ballot papers, an orderly voting procedure, the replace­
ment of spoiled ballot papers, and the prevention of irregularities?
What kind of points of order would be acceptable? Since questions of
privilege could not be raised, what would the Member presiding be
expected to do if a gross breach of privilege took place on the floor of
the Chamber? Could the Member presiding order a recount, bearing
in mind that the Clerk is required to destroy all ballots once he himself
is satisfied as to the accuracy of the count? This and other matters were
considered by the Clerk and his colleagues at daily meetings which took
place during the four weeks which elapsed between the receipt of Mr.
Bosley’s letter indicating his intention to resign as Speaker and the 
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opening of the new session of Parliament proclaimed for 3.00 p.m. on
1 October.

It was fortunate that the staff had a reasonable period of time in
which to make the necessary preparations as there were many questions
to be resolved. It was obvious at the very outset that the process
promised to be a long one and that a long delay could be expected
before the opening of Parliament could take place. Even if the first
ballot were to produce a result, which was highly unlikely, it was
estimated that as much as two hours would be necessary to distribute
the ballot papers, allow Members to vote, conduct the count and
announce the result. It was suggested at one point that Parliament
could be opened prior to the election of the new Speaker, since Mr.
Bosley intended to remain in office until his successor was elected. This
proposal was never seriously considered, however, and in the event the
meeting of Parliament was advanced by one day to enable the election
to take place prior to the opening of the session. This proved to be a
very fortunate decision.

The daily staff meetings highlighted the problems to be resolved and
led to the preparation of a detailed programme modified on a day-to-
day basis as decisions were taken. Consultations with the House leaders
of the three parties represented in the House enabled the Clerk to take
several important decisions. It was agreed that the count or counts
could take place outside the Chamber under strict security precautions
and that he could be assisted in counting and destroying the ballots by
the three Clerks Assistant. This was a decision which greatly eased thi
task of the Clerk and his colleagues at the most crucial period of th'
election process. It also ruled out any possibility of a recount being
ordered by the Chair. It was agreed also that the Clerk should send all
Members a written reminder of the requirement of the standing order
that those not wishing to be candidates must notify the Clerk of the
House in writing to that effect. It was no doubt thanks to this decision
that the eventual list of eligible candidates was not even longer than it
proved to be. It was agreed that the Chair should assume the authority
to determine a mechanism for an orderly voting procedure. The
standing order requires that Members place their ballots in a box on
the Table of the House. It was therefore arranged that the Speaker
would request Members to leave their seats and file into the Chamber
through the curtains at the rear on their respective sides of the House.
At each entrance a Clerk Assistant would issue a ballot paper while a
Principal Clerk struck the name of that Member from an alphabetical
list. Each list would contain only the names of those Members whose
seats were on the right or left side of the House as the case may be.
A Member seeking to enter on the wrong side would be directed to his
or her own side. Another Clerk Assistant would supervise the ballot
box.
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A wooden ballot box was made, together with six voting booths,
three being placed on each side of the Table of the House. Ballot
papers were printed in a variety of colours, it having been decided as
an added precaution that a different colour would be used for each
ballot. As there were no means of forecasting the number of ballots
which would be required, thirty-six different sets of ballot papers were
made available, although the colours would have been repeated had the
process gone on long enough. The ballot paper stubs were numbered in
sequence as a means of checking the number which had been issued at
each ballot.

Every attempt was made at the daily meetings to anticipate possible
points of order, possible mishaps, and the matters likely to be raised
by members seeking clarification of an entirely novel procedure. In the
event no problems of any magnitude arose. The weeks of preparation
paid off, but the staff were left wondering what would have happened
at the opening of a new Parliament, or if a Speaker had suddenly died,
and there had been no opportunity to lay the detailed ground work
which proved so effective.

By 6.00 p.m. on the day preceding the election the list of eligible
candidates amounted to 39. There is no doubt that some were inadver­
tent candidates. Some Members were out of the country while some
probably forgot to send in the required letters. It had been decided
that only letters signed by the Members concerned would be acceptable.
Telegrams, telexes and letters signed by staff on a Member's behalf
would not meet the requirements of the standing order. It had also
been decided that every Member whose name appeared on the list
would be a candidate in the first ballot. No withdrawals would be
entertained until after the completion of the first ballot.

When Members assembled for the election of the Speaker at 3.00
p.m. on 30 September, few of them probably realised that they would
still be voting in the early hours of the following morning. Eleven
ballots took place in all. After the first ballot the original list of 39
was reduced to 16. The standing order provides that the candidate or
candidates receiving the fewest number of votes cast be eliminated.
This was interpreted to mean that such candidates would be eliminated
in addition to candidates receiving no votes, since a count of zero
involves no ‘votes cast’. The list was further reduced by several
Members announcing their withdrawal before the second ballot took
place. From then on the balloting proceeded as before until only two
candidates were left, Mr. John Fraser and Mr. Marcel Danis, the
Deputy Speaker.

At the end of each ballot, the Speaker being the last to vote, the
ballot box was removed from the Chamber by the Sergeant-at-Arms.
He was followed by the Clerk and the Clerks’ Assistant as he took it
to the room where the counting took place. In the room were two 
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shredders in which all the ballots and accompanying records were
destroyed after the accuracy of each count had been verified.

The result was finally announced at 2.00 a.m. Under the former
procedure a Speaker-elect was conducted to the Chair by his or her
proposer and seconder, normally the Prime Minister and Leader of the
Opposition. The new procedure makes no provision for a proposer and
seconder and, in accordance with the wishes of Mr. Bosley, the new
Speaker was conducted to the Chair by the outgoing Speaker. He made
his acceptance speech and was congratulated by the Prime Minister,
the Leader of the Opposition and the Leader of the New Democratic
Party. At 2.30 a.m. the House adjourned until 3.00 p.m. later the same
day.

A great, if somewhat fatiguing, exercise in parliamentary democracy
had taken place. Its success was due to the collective efforts of the
procedural staff in developing a well thought out program and the co­
operation of Members in ensuring that it proceeded without a hitch.
Consultation with the House Leaders of the three Parties was a very
important factor in the development of the program as there were a
number of issues which the Clerk alone would not have had the auth­
ority to resolve. As he pointed out to the House Leaders, the Clerk
can propose procedures but he cannot impose them. Certain decisions
had to be made by the House Leaders, who were in turn responsible
for informing and guiding the Members of their respective Caucuses.
On the day of the election itself, the Members, assisted and guided by
their Whips, were diligent in ensuring that it was conducted in an
orderly manner. The entire process was televised, except for the count,
as are all the proceedings of the House of Commons.

The main criticism of the process was that it was very long drawn
out and this will probably lead to changes in the Standing Order. The
number of ballots might have been reduced had a nominating procedure
been in place. The original committee recommendation had proposed
that the member presiding would announce the names of the candidates
in order of majority after each ballot. This recommendation, had it
been adopted, might also have led to a reduction in the number of
ballots since candidates would have had some idea of the strength of
their support. Others have suggested that the automatic elimination of
all candidates failing to secure a specified minimum number of votes
might also accelerate the process.

Press comment was varied. Some journalists were impressed by the
democratic nature of the process. Others professed cynicism and specu­
lated as to the behind-the-scenes pressures which had been applied,
one even describing the process as a farce. But to those of us who were
directly involved, it was a genuine election in which Members exercised
a free choice. Whatever some journalists might have seen, we saw
Parliament at its best.
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Appendix

CHAPTER I

ELECTION OF A SPEAKER

2.(1) At the opening of the first session of a Parliament, and at any
b“”“‘ other time as determined pursuant to section (2) of this Standing Order,

the election of a Speaker shall be the first order of business and shall
not be interrupted by any other proceeding.

v««.. (2) When there is or is to be, a vacancy in the Office of the Speaker
sSL? whether at the opening of a Parliament, or because the incumbent of

that Office has indicated his or her intention to resign the Office of
Speaker, or for any other reason, the Members, when they are ready,
shall proceed to the election of a Speaker.

(3) During an election of a Speaker the Chair shall be taken by:
Prrwinr '
Officer.

(a) at the opening of a Parliament, the Member who has had the
longest period of unbroken service as determined by reference to his
or her position on the list published in the Canada Gazette, and who
is neither a Minister of the Crown, nor holds any office within the
House including that of leader of a party; or,

When Speiker (b) in the case of the Speaker having indicated his or her intention
to resign that office, the Speaker; and

When Deputy (c) at other times, in the absence of the Speaker, the Deputy Speaker
and Chairman of Committees of the Whole as provided by Statute.

W '^ie Member presiding during the election of a Speaker shall be
vested with all the powers of the Chair provided that he or she:

(a) shall be entitled to vote in the election of a Speaker; and

(b) shall have no casting vote in the event of there being an equality
of votes cast for two candidates.

(5) The election of a Speaker shall be conducted by secret ballot as
follows:

aftS" any Member who does not wish to be considered for election to
the Office of Speaker shall, not later than 6.00 o’clock p.m. on the
day preceding the day on which the election of a Speaker is expected 
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to take place, in writing, so inform the Clerk of the House who shall List of name

prepare a list of such Members’ names together with a list of the
names of all Ministers of the Crown and party leaders, and shall
provide the same to the Member presiding prior to the taking of the
first ballot;

(b) Members present in the Chamber shall be provided with ballot
papers by the Clerk of the House;

(c) the Member presiding shall announce from the Chair that the list Announccmoi

provided pursuant to paragraph (a) of this section is available for
consultation at the Table;

(d) Members wishing to indicate their choice for the Office of Speaker
shall print the first and last name of a Member on the ballot paper;

(e) Members shall deposit their completed ballot papers in a box
provided for that purpose on the Table;

(/) the Clerk of the House shall, once all Members wishing to do so
have deposited their ballot papers, empty the box and count the
ballots and being satisfied as to the accuracy of the count, shall dnulgc ballot-

destroy the ballots together with all records of the number of ballots
cast for each candidate and the Clerk of the House shall in no way
divulge the number of ballots cast for any candidate;

(g) in the event of one Member having received a majority of the Announcement

votes cast, the Clerk of the House shall provide the Member presiding
with the name of that Member, whereupon the Member presiding
shall announce the name of the new Speaker;

(h) in the event of no Member having received a majority of the
votes cast the procedure shall be as follows:

(i) the Clerk of the House shall provide the Member presiding the
names of the candidates for the next ballot in alphabetical order,
provided that the Clerk of the House shall first determine the SIX™

. , , Elimination of
number representing the least total number of votes cast and the
Clerk shall exclude the names of all Members having received that
total number of votes from the list of candidates so provided, and
provided that in the event of every candidate receiving the same
number of votes no names shall be excluded from the list so
provided;

(ii) whereupon the Member presiding shall announce the names of
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the candidates, which shall be the only names thereafter accepted,
in alphabetical order, provided that prior to the taking of the
second ballot, he or she shall ask that any Member, whose name
has been so announced and who does not wish to be further
considered for election to the Office of Speaker, state his or her
reason therefor;

Subsequent (i) subsequent ballots shall be conducted in the manner prescribed
in paragraphs (d) through (h) of this section except that following
the second and all subsequent ballots the Member presiding shall not
ask the candidates to state their reasons for not wishing to be further
considered for election to the Office of Speaker but shall forthwith
proceed to the taking of that subsequent ballot and the balloting shall
continue, in like manner, until such time as a new Speaker is elected;

m during the election of a Speaker there shall be no debate and the
"”1 eer presiding shall not be permitted to entertain any question

of privilege.

S'ES.'k (®) No Minister of the Crown, nor party leader, shall be eligible for
election to the Office of Speaker.

Prccrxlence
other

Adjournment
«< We Hook.

(7) The election of a Speaker shall take precedence over all other
usiness and no motion for adjournment nor any other motion shall be

accepted while it is proceeding and the House shall continue to sit, if
necessary, beyond its ordinary hour of daily adjournment, notwith­
standing any other Standing or Special Order, until a Speaker is
nrn k Cte.r ’ and *s *nstaNed in the Chair in the usual manner

V1 7 m 1L•t*ie H°use has continued to sit beyond its ordinary
ur o aily adjournment, the Speaker shall thereupon adjourn the

House until the next sitting day.

ogfij* (8) The election of a Speaker shall not be considered to be a question
of confidence in the government.

February 24, 1986



VII. BELL-RINGING REVISITED: A LACK OF LEADERSHIP
FROM THE SPEAKER

BY TOM MCMAHON

Department of the Attorney General, Manitoba

Introduction
The struggle to make the Manitoba legislature comply with the joint

constitution of Manitoba and Canada in respect of language and
education has been marked by interested parties adopting different
strategies to achieve their goals. One strategy has been court challenges,
beginning in 1892 and continuing to the present day, most recently
highlighted by the Bilodeau case.1 The counter strategy has been to
ignore adverse court decisions or present questionable legal doctrines
such as the 'mandatory-directory' distinction.2 A second strategy has
been negotiated on informal settlement, which began with the Laurier-
Greenaway compromise in 1897 and. by a two steps forward - one
step backward approach, resulted in a fairly satisfactory restoration of
education rights in Manitoba by 1970.3 The third strategy has been to
address the question by constitutional amendment. If the legislature
cannot comply with the Constitution, perhaps the Constitution can be
made to comply with the legislature. In 1984 the three strategies and
the court challenges were suspended in anticipation of a legislative
solution. The strategy used to defeat the constitutional proposal was
bell-ringing, and it was the success of this strategy that resuscitated
Bilodeau*

Manitoba’s law makers, media and public spent nine months debating
passionately and angrily the rights of the small French minority. The
legislature concerned itself with almost no other issues and the lack of
concensus resulted in the most protracted procedural battle in Canada’s
history. Bell-ringing became a much used and well publicized method
to prevent the majority of members in the Legislature from voting on
their legislative program. Three hundred and eighty-two hours of bell
ringing over nine months could not get the Speaker or anyone else to
give a detailed explanation of what bell ringing is or how it could be
allowed to paralyse government.

The opposition-imposed paralysis dissuaded the government from
pursuing its legislative proposal and the Bilodeau5 case was revived.

This paper presents an in-depth examination of bell-ringing.
Although bell-ringing was spotlighted in Manitoba, a study of bell­
ringing requires a study of parliamentary procedure in many jurisdic­
tions, going to the British Parliament and especially the Canadian

51
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House of Commons where bell-ringing as an obstructionist ploy was
invented and where the first precedents were established. To under­
stand bell-ringing requires understanding that a technical breach of
parliamentary law is often accepted because of its political justifiability.
This paper looks at different forms of obstruction with a view to
comparing them to bell-ringing and more importantly this paper
discusses the function and duty of the Speaker in relation to obstruction.
This paper provides a thorough explanation of bell-ringing. It does not
draw a conclusion as to whether the Speaker should have intervened
in any particular bell-ringing situation. It does argue that the Speaker
has the discretion to intervene and that the conduct of Speakers exposed
to bell-ringing in Canada has been unsatisfactory because no Speaker
involved has given an adequate explanation of the decision not to
intervene.

Recent Bell-ringing Episodes
The history of bell-ringing is impossible to discover. How much time

is required to pass before ordinary ‘call in the members’ bell-ringing
becomes a form of protest or a parliamentary crisis? Canada’s first
mass-media coverage of bell-ringing occurred in March 1982 during a
battle to defeat an omnibus energy bill. There is reason to believe this
was not the first time bells rang for an unusually long period although
details concerning other incidents are very difficult to uncover. Madam
Speaker Jeanne Sauve referred to an hour long bell-ringing that
occurred in 1961.6 Different procedural experts recall that bells rang a
long time the day Lester Pearson’s government lost a budget vote in
the mid-1960’s and that the bells also rang an unusually long time
when Joe Clark’s minority government went down to defeat in 1979.
Manitoba had a bell-ringing in 1971 that caused the special committee
on the Rules of the House to consider placing a time limit on the bells.7
One report of a 1982 Ontario bell-ringing described that incident as the
first time the bells had rung longer than 24 hours in Ontario8, implying
that no one could say for certain how long previous bell-ringings had
been. Another report described a 1984 Saskatchewan bell-ringing as
the longest since a six hour bell-ringing in 1980 calling on members to
vote on legislation to end a dairy strike.9 In conversation with Binx
Remnant, presently Clerk of the Manitoba Legislature and formerly of
the governing council of the Northwest Territories, he recalled vaguely
that there had been a bell-ringing in the Northwest Territories. The
information about these and other bell-ringings is sketchy. What seems
clear is that until March 1982 prolonged bell-ringing did not become
the subject of extensive review by the Speaker.

Since 1982 there have been a number of bell-ringing incidents. On
all of these occasions the Speakers involved simply followed without
comment the example set by Madam Speaker Jeanne Sauve in relation
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to the energy bill bell-ringing. A review of these bell-ringings will serve
to show the different motivations and resolutions of bell-ringing and
the extremes to which the procedural weapon can be put to use.

In the House of Commons on February 26, 1982, the Energy Security
Bill (C-94) was tabled. On March 1, 1982, the official opposition’s
energy critic, Harvie Andre, rose on a point of order that Bill C-94
was too expansive in scope and had no identifiable principle. As second
reading of a bill is designed to debate the principle of a bill while
committee hearings and third readings are devoted to examining detail,
it was argued that Bill C-94 could not be presented to the House for
second reading. Andre argued for almost an hour that the Speaker
could and should divide the bill into parts. On March 2, 1982, Speaker
Sauve gave a ruling that lasted two minutes and failed to touch on any
of the points raised by Andre. She simply stated that there were no
precedents that allowed her to break up the bill. After a series of
exchanges between Conservative members and the Speaker during
which the Conservatives sought elaboration and clarification from the
Speaker, Andre made this motion:

In view of our inability to get that explanation (of the principle of
Bill C-94) and my inability therefore to know how to approach this
particular question in any meaningful and realistic way, I have no
choice, but to move that this House now adjourns.10

The Conservatives then left the House and the bells calling the
members in to vote rang until March 17. One might well interpret the
actions of the Conservatives as a challenge or a censure of the Speaker
as much as a partisan battle with the Liberals. The problem was resolved
when the Liberals, who refused to negotiate while the bells were
ringing, granted two opposition days to debate other matters in order
that negotiations could take place. The agreement reached was to
break Bill C-94 into eight parts while providing for time allocation - a
maximum period of time for debate.11

In Ontario on May 14, 1982, the Liberals protested a raise in the
sales tax by refusing the traditional unanimous consent for leave to
introduce a bill. After a division had been called on the motion to
introduce the sales tax bill the opposition walked out, leaving the bells
ringing until they returned May 17. The walk-out was clearly a symbolic
protest as no demands were issued and no negotiations took place.12

On December 14, 1982, the bells in the House of Commons rang for
five hours as part of a plan to delay the passage of the Canagrex
bill, which would establish a Crown corporation to sell Canadian farm
implements.13

On May 9, 1983, the third party NDP refused to give leave to
introduce a bill to change the Crows Nest Pass freight rates. The
government was caught by surprise and allowed the bells to ring as it
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scurried to get enough members to win the vote. Then the Conserva­
tives kept the bells ringing as they tried to decide upon a strategy in
respect of the bill.14

On May 17, 1983, the bells rang on a motion to adjourn and on May
24, 1983, the bells rang on a motion to move to orders of the day, in
order to prevent the NDP from reading more petitions against freight
rate changes.15

Both of the bell-ringing incidents in late May 1983 were ‘lapsed’ by
the Speaker. Because the motions were superfluous once the appointed
time for adjournment arrived the motions could then be disregarded.
Why this was not done in March 1982 has not yet been explained.16

In Manitoba the opposition Conservatives brought bell-ringing to the
brink of its most absurd conclusion - the complete blockage of parlia­
ment for an infinite period of time. Between July 28, 1983 and February
27, 1984, the division bells rang 24 times, sometimes for as little as five
minutes but usually for two hours or more, and the last bell-ringing
lasted more than 263 hours before the government prorogued the
session and stopped all legislative efforts to address the French language
issue. Bells had rung for more than 382 hours over the nine month
period, in opposition to virtually every stage of proceedings for the
government proposals. For most of the nine months the proposals were
the only business before the legislature or the inter-sessional committee
set up to study the proposals. While the Conservative objection that
more time was needed to fully consider new amendments may have
had merit, at no time did it appear they had a middle ground to offer -
time allocation was not going to be the solution that had worked in
the House of Commons. Unlike any other bell-ringing, the Manitoba
incident seemed to be inspired by a single ‘winner take all’ objective -
to make it impossible for the parliamentary majority to succeed in
enacting or even voting on its proposals. The government responded
to challenges by the opposition by agreeing to a free vote, and agreeing
that if it lost such a vote it would call an election. The opposition
promptly reversed its position and continued to prevent a vote. The
whole time the Speaker was almost completely silent on the issues of
parliamentary procedure involved, simply relying on Madam Speaker
Sauve’s earlier rulings.17

In Saskatchewan the eight member opposition of the 64 member
legislature rang the bells for 122 hours between April 26 and May 1.
1984. The issue concerned a lawsuit launched by a Regina businessman
against an opposition M.L.A. for remarks he had made in the legis­
lature. The M.L.A., Ned Shillington, had been questioning the
propriety of a sale of a government office building to the businessman.
On a point of privilege concerning the lawsuit he moved that the
businessman be required to attend the privileges committee to answer
questions about the sale. The government moved an amendment that



BELL-RINGING REVISITED 55

a letter of apology would suffice. When the amendment came to a vote
and then a division the opposition walked out. The bell-ringing ended
when the lawsuit was dropped.18

On June 26, 1985, the tiny Liberal minority in the House of Commons
allowed the bells to ring for over an hour for a vote on an NDP
amendment to the Agricultural Stabilization Act. This was because
the Liberals were celebrating their newly remodelled headquarters,
combined with Donald Johnston’s birthday and their weekly wonderful
Wednesday party.19

What all these incidents show is that there are many different ways
to use bell-ringing. The federal Conservatives used it as a last resort
protest against a Speaker who would not give an adequate explanation
of her ruling and against an excessively broad bill. The Saskatchewan
NDP used it as a means to enforce the absolute privilege that attaches
to comments made by members in the Legislature. The Manitoba
Conservatives used it to dictate their ideology to the majority of the
members who held opposite views. The Ontario Liberals used it as a
symbolic protest. The Federal Liberals used it in the way the practice
originally developed - as a courtesy between parties to postpone a vote
for a relatively short period of time for their convenience. Each of
these uses has differing degrees of justifiability. How should the Speaker
deal with bell-ringing in these varied circumstances?

Bell-ringing as a filibuster
There can be no denying that bell-ringing is parliamentary obstruc­

tion. Parliamentary obstruction has a long, respected history. A system
of majority rule puts many roadblocks in the path of opposition and
effective opposition requires that on those issues considered to be of
exceptional importance by the opposition there must be a way to make
objections known in an exceptionally forceful way. To rely on informed
debate alone does not adequately distinguish the nature of the oppo­
sition’s objections on a particularly contentious item from less comba­
tive opposition on other items. The government will be forced to pay
a price for introducing controversial legislation. Exceptional forms of
objection and protest are devised, accepted by all sides, and often
grudgingly admired by the government. The obstruction exerts pressure
on the government to reconsider its position and to move more slowly.
It also gives the opposition an opportunity to stand up and say to the
public 'look at us. we’re an effective opposition’. There is something
admirable about a show of bravado against hopeless odds. Political
conviction and procedural mastery make an opponent worthy. The
united, last-ditch stand, the heart and character of the underdog, and
the battle of procedural wits lend both drama to the nation’s business
and legitimacy to the filibuster process. Traditional methods of obstruc­
tion take place in the House, on appearances alone as if everything as
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normal. They have an aura of civilized competition and require physical
and mental endurance and vigilance or the tactic will fail quickly.
Obstruction derives much of its political legitimacy from these
constituent elements. Only energy, perseverance and attentiveness can
get the tactics to work and hard work is always meritorious.

Obstruction also gains legitimacy because of what it accomplishes. It
is often successful in forcing compromise and turning potentially divisive
legislation into legislation by concensus.

Furthermore obstruction is not always procedurally illegitimate. The
point at which the use of the letter of the rules violates the spirit of the
rules is often blurred. Allegations of procedural illegitimacy often never
rise above the status of mere allegations.

The foregoing is to stress that any evaluation of different methods of
obstruction must take into account two factors: political and procedural
legitimacy. However, a review of assorted methods of obstruction shows
that parliamentary history has been guided by one unbreakable rule:
the majority must prevail over the minority, sooner or later.

The original form of obstruction centered around extremely
prolonged speeches. One of the most famous incidents of this in the
history of Parliament and one that Canadian Speakers have been invited
to treat as a precedent for intervening during an obstruction occurred
in England between 1877 and 1881. A group of Irish Nationalist M.P.’s
decided upon a strategy of disrupting the House of Commons to draw
attention to their cause and to convince the British that both the British
and the Irish would be better off without each other. The Nationalists
moved many procedural motions, called for many recorded votes, and
made extremely long, peripherally relevant speeches to prevent
proceedings from moving smoothly or quickly. In 1877 Speaker Brand
declared that ‘any member wilfully and persistently obstructing public
business without just and reasonable cause is guilty of a contempt of
this House.20 In January 1881 debate on the Protection of Person and

roperty (Ireland) Bill exceeded all foreseeable durations, including a
22 hour sitting on January 24 and a 4P/2 hour sitting that started
on January 31. Josef Redlich, a leading authority on parliamentary
procedure, described the events this way:

The energy and seriousness with which Parnell (the Irish leader)
strove to realize their absurd plan shook the parties and their leaders
out of their sleep. Their eyes were opened, and they saw obstruction
in its true character as parliamentary anarchy, a revolutionary
struggle, with barricades of speeches on every highway and byway
to the parliamentary market, hindering the free traffic which is indis­
pensable for the conduct of business. It was no longer argument
against argument, but force against force . . . Nay, it had become
abundantly clear that the fundamental principle of British parliamen-
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tary government was now at stake, the principle on which its frame­
work rested, that of government by the majority ... ‘It is the first
condition of parliamentary existence for which we are now strug­
gling,’ said Mr. Gladstone in his great speech, ‘the House of
Commons has never since the first day of its desperate struggle for
existence stood in a more serious crisis - a crisis of character and
honour, not of external security . . .’

In the end, relief came from the quarter whence in the nature of
things it might never have been expected. Now that parliamentary
anarchy had become open, it was only the supreme guardian of order
in the House, the Speaker, who could lay claim to moral authority
adequate to the inevitable act of dictatorship. Speaker Brand said:

‘A crisis has thus arisen which demands the prompt interposition
of the Chair and of the House. The usual rules have proven powerless
to ensure orderly and effective debate . . . the dignity, the credit,
and the authority of this House are seriously threatened, and it is
necessary that they be vindicated. Under the operation of accustomed
rules and methods of procedure the legislative powers of the House
are paralyzed. A new and exceptional course is imperatively
demanded; and I am satisfied that I shall best carry out the will of
the House and may rely upon its support if I decline to call upon any
more members to speak, and at once proceed to put the question
from the Chair.’21

The 28 Irish Nationalists refused to vote, which was against the rules,
and were named by the Speaker and suspended by the House. Many
would not leave until the Sergeant-at-Arms threatened them with
physical ejection. Speaker Brand’s invention of closure was a remark­
able example of a Speaker setting a precedent and of eliminating the
classic form of filibuster - a potentially unending series of speeches by
members in opposition on a single question. Undoubtedly Speaker
Brand’s decision was made easier because the overwhelming majority
of M.P.'s and presumably the public supported him but that does not
detract from the importance of the precedent.

Speaker Brand’s precedent has now been enshrined into the rules of
the House22, and other rules have been adopted to control obstruction
by prolonged debate. The limited duration of speeches23, the limited
number of times a member is allowed to speak on a given question24,
and rules requiring relevancy25 have all whittled down this form of
filibuster.

In its place have risen procedural filibusters, a strategy of using
permitted procedures to disrupt Parliament. An example is the use of
multiple amendments. While a member may only speak once on a
question, an amendment to that question gives a fresh chance to speak.
An infinite number of amendments is theoretically possible and there-
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fore an infinite number of occasions to speak.26 This tactic can be
countered by a closure motion or by a motion that the question now
be put, which, despite its literal meaning, is basically a mechanism to
prevent new amendments while allowing debate on the original question
to continue.27

Another method of obstruction is to raise numerous and often
specious points of order and privilege.28 This may be countered by a
Speaker refusing to hear frivolous points or by placing time limits on
a member explaining his point.29 Petitions may be read in the House
and if many petitions grow into hundreds of petitions this tactic can
have a significant impact. It may be countered by a motion to proceed
to Orders of the Day, which normally means government business.30

Another form is to move dilatory motions, which are motions of a
procedural nature such as motions to adjourn (as opposed to substantive
motions such as bills, resolutions, or amendments). A more precise
definition of a dilatory motion is still elusive.31

Calling for a recorded vote can be used to slow the House's progress.
This is done by five Members rising immediately after the Speaker
announces his decision as to the winner of a voice vote. This forces a
standing vote count to be taken, also known as a division. This can be
quite time-consuming. Done repeatedly for major and minor motions
the tactic can create an impact.

A similar tactic is to refuse unanimous consent on the few occasions,
usually non-contentious, when this request is put.

Finally the House of Commons rules specifically provide for a motion
to delay for six months debate on an issue, but the opposition’s chances
of winning such a vote are minimal.32

Bell-ringing is also a form of obstruction. It is different from other
forms because it does not occur in the House. It is a boycott of House
proceedings and blocks all parliamentary business. It does not require
ingenuity nor hard work. In certain jurisdictions it does not have,
as yet, a counter-balancing measure to ensure that the parliamentary
majority will be able to govern.

By contrast, many jurisdictions have express limitations on bell­
ringing.33 The profusion of time limits on bell ringing is a good indi­
cation that members of legislative assemblies do not view bell-ringing
as an acceptable form of obstruction. However Ontario, Saskatchewan.
the Canadian House of Commons and the Northwest Territories are
still subject to the dangers of bell-ringing. The question of how to deal
with any future bell-ringing will have to be dealt with by interpreting
Beauchesne's Parliamentary Rules, 5th ed., 1978. The question as to
whether past Speakers have made good decisions in past bell-ringings
is open.
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What’s In A Practice?
Before precedents, traditions, discretion, the spirit of the rules and

the interest of Parliament as a whole can lead a Speaker to a decision,
he must have an intimate understanding of the procedural dispute
before him. As discussed earlier most if not all procedural filibusters
have counter measures that prevent them from continuing infinitely.
The filibusters also stem from extremely well understood procedures:
motions and points of order and privilege. The nature of voting should
be as clear. If Parliament is based on the principle of majority rule,
then it must follow that the House must not be prevented from deter­
mining who is the majority. It may be permissible to delay that determi­
nation but it cannot seriously be doubted that the House does not have
the right to have a vote. Section 49 of the Magna Carta states the
principle of majority rule and it is repeated in section 49 of the 1867
British North America Act:

Questions arising in the House of Commons shall be decided by a
majority of voices other than that of the Speaker, and when the
voices are equal, but not otherwise, the Speaker shall have a vote.

Another important principle is that the Speaker presides over and
controls the voting process.

He alone puts the question to the House, certifies the result, and
has supreme control over the often complicated course of the voting
. . . The process of division is bound to take place if the Speaker’s
statement of opinion as to the result of taking the voices is
challenged.54

If any difficulty arises, in point of order, during the division, the
Speaker must take upon himself to decide it, ‘peremptorily’; for, as
it cannot be decided by the House, and so have a decision upon
a division, there is no other mode but to submit implicitly to his
determination; subject however to the future censures of the House,
if that determination appears to be irregular or partial. But in order
to form that determination, though there can regularly be no debate,
it has frequently happened that old and experienced members have,
by the permission of the Speaker, assisted him with their advice,
sitting on their seats, and speaking with their hats on, to avoid even
the appearance of a debate; but even this cannot be done but by the
Speaker's leave; for, if it could, the division might last several hours;
the determination of the Speaker, therefore, under these circum­
stances, is absolute; and the Members present ought to submit quietly
to his directions.55

What is the procedural trigger for an indefinite bell-ringing and is it
a procedural irregularity? Simply put, the Speakers in the House of
Commons, Manitoba, Ontario and Saskatchewan all acknowledged a 
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practice that the bells would shut off only when both the government
and official opposition whips entered the House together. Like all
unwritten conventions the substance is easy to agree on, the problem
is identifying the limits. The result of this convention has been that a
unilateral decision by either whip keeps the bells ringing indefinitely,
until that whip chooses to end them. But what are the precise limits of
the practice?

Beauchesne's Parliamentary Rules, 5th edition, 1978, says this:

Should five or more Members rise to request a recorded vote, the
Speaker says: ‘Call in the Members’. The Sergeant-at-Arms ensures
that the bells are rung; The Whips take steps to assemble their
Members. Except under S.O. 9(2) there is no special time fixed for
calling in the Members. It generally takes at least ten to fifteen
minutes to get them, the Speaker remaining in the Chair, although
order is not strictly maintained. The signal for taking the division is
the return of the Government Whip and the Opposition Whip.36 (my
emphasis)

Beauchesne’s 4th edition is inferentially adopted to Manitoba’s rules in
rule 1(2) which adopts for Manitoba the customs in the House of
Commons at July 12, 1955. The 4th edition says this:

. . . and the Sergeant-at-Arms immediately sees that all bells are
rung, and that other steps are taken to bring in all the members from
the lobbies and the adjacent rooms. The Whips gather their co­
partisans who may be in the neighborhood . . . The signal for taking
the vote is the return of the Sergeant-at-Arms.3’’ (My emphasis)

It has been noted as early as 1877 that the Whips help the Sergeant-
at-Arms gather the members.38 In 1977 the practice was described this
way:

How long the Whips, one for the government and one for those
in opposition, will keep the bells ringing is determined by various
considerations. Naturally, the government Whip will not let the
division begin when he is short if by waiting he can remedy his plight;
but for the opposition Whip the number voting is usually of not great
importance unless his party wants to make a very good showing for
some special reason. Occasionally the bells ring long enough to let
the Prime Minister, two or three Ministers, or the Leader of the
Opposition come bustling in from a dinner party somewhere in the
city or its environs. Their advent in starched shirts causes merriment.
Sometimes it is suspected that the Whips conspire together to let the
bells ring a few extra minutes on an amendment so as to leave just
enough time for the vote on the main motion before the hour of
adjournment, thus making it difficult for persistent members, who 
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are often the most boring members, to take the floor once again.
When the whips have taken their seats, the bells are silenced.39 (My
emphasis)

A 1958 description says that the Speaker puts the question when he
thinks that all available members are present.40 A 1984 description says:

There is. however, a convention whereby the division bells may ring
indefinitely in cases where a vote was not anticipated. This convention
is based on courtesy, it being accepted that the House will not be
called upon to vote until the Whips on both sides have satisfied
themselves that all their members are assembled.41 (My emphasis)

These descriptions leave many questions unanswered about the prac­
tice. Does it matter that the Whips do not act independently but are
in fact controlled by their parties and their party leaders? Negotiations
to end bell ringings typically involve the House Leaders and not the
Whips. In 1961 Mr. Speaker Roland Michener ordered the Whips to
enter the House for a division after the bells had rung for only one
hour. There was no parliamentary crisis it would seem.42 Does this
mean that the Speaker can intervene where there is no parliamentary
crisis? What is a parliamentary crisis? Who decides when one exists?
It seems a reasonable assumption that in the 1961 incident the Whips
were acting independently and not on orders from their caucuses.

That the opposition Whip may be part of a tiny minority does not
seem to matter.43 One report of the 1982 Ontario bell ringing states
that the Whip of a third party has equal say on when to end the bells
in Ontario.44 What happens to the practice if there are two opposition
parties of equal number? If infinite bell-ringing is outlawed but indefi­
nite bell-ringing is allowed, when do the bells have to stop and who
but the Speaker could make such an order?

How does the convention apply to free votes? From where do the
Whips derive their authority? Surely it must be because they are inti­
mately connected with delivering a block vote. In a sense they are
responsible for those votes. How can they have a similar moral claim
on free votes? What is a free vote? Presumably there are always many
factors which influence a member’s vote. A free vote seems to be one
in which he risks no loss of good standing in his political party by voting
a certain way. When there is that risk it is said that 'the Whips are on’.
Clearly the bell-ringing convention acknowledges a House where the
Whips are almost always ’on’. In fact, the only difference between a
‘free’ vote and one where the whips are ‘on’ is that a member has one
less factor to consider when deciding how he will vote in a ‘free’ vote.
Often it is perceived that the opposite of a ‘free’ vote is a bought vote.
The party buys a member's vote with promises of future promotion or
at least no reprisals. Should parliamentary procedure be so heedful of 
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political realities that they become enshrined as binding practice? Does
a practice which enshrines the roles of whips condone their roles and
mitigate against a House where members are more genuinely
independent?

Why should the government whip and the official opposition whip
be the only two with the power provided by the convention? Imagine
a debate in which the government and the official opposition agree on
an issue but a third partly strongly opposes the proposal. Why should
that third party, which on that occasion is the only true opposition, be
denied the power to ring the bells?

What happens if a party whip refuses to make the bells ring against
the wishes of his party and is replaced after the bells have begun but
before the whips have entered the House by a member who will agree
to use his role as whip to continue to ring the bells?

At its core the practice is that the ringing of the bells ends when
the whips enter the House together. Their authority is drawn from a
recognition of the fact that they are the ones best able to account for
the presence of their Members and are, in effect, somewhat responsible
for delivering the votes for their parties. They also have the discretion
to delay a vote for some length of time to ensure that the maximum
number of Members or at least some prominent Members can attend.

However, it would be difficult to cite a precedent for the whips using
the bells for a purpose other than assembly of their members. After
all. what does ‘Call in the members’ mean? It is not a code by which
the Speaker summons both whips to advise him whether and when
there will be a vote. The Canadian bell-ringing episodes are classic
examples of Speakers examining only the single-most prominent feature
of a practice without studying the reasons for the practice or its impli­
cations on other parliamentary traditions.

The foregoing shows how vague a practice can be. The more one
examines the limits of the practice and its results the more evident it
becomes that obstructionist bell-ringing is inconsistent with the basic
concepts of parliamentary procedure.

The bells can be used by a government, especially a minority govern­
ment, to prevent a vote of confidence from taking place on which it
may be defeated. The opposition can use the bells to win concessions
it could not win any other way. The bells can interfere with the granting
of Royal Assent and thus be a nuisance if not an insult to the Queen s
representative.45 The bells can force a government to obtain Governor-
General warrants in order to pay the country’s bills. The bells can
precipitate a prorogation.*1 Once bells are adopted as a legitimate tool,
the strength of conviction of a party’s stand can be measured by their
willingness to ring bells on an issue, and then by how long they are
prepared to keep the bells ringing.47 The bells also interfere with the
rule under the Constitution that all members are expected to attend 
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regularly in their places and perform their duties.48 Although this rule
has rarely received much respect it should at least support a partici­
pating in a parliamentary proceeding. While a division is a parliamen­
tary proceeding, where obstructionist bell-ringing occurs it is an ongoing
proceeding in a technical sense at best, and certainly this is all the more
strained when the opposition promises that it will give notice before
any vote will be allowed to occur.49

One of the most astonishing products of the Speakers’ decisions on
bell-ringing is the effect on motions of adjournment. Traditionally,
following the rules in Beauchesne. an unscheduled adjournment could
be obtained only by presenting a motion to adjourn, and then by
winning the vote. With the precedent of bell-ringing an entirely new
method of obtaining an adjournment is created, and it does not include
the risk of losing a vote. The new procedure is to move any dilatory
motion, challenge the Speaker's ruling on the voice vote, and then
leave. This procedure is a logical consequence of obstructionist bell­
ringing but is completely foreign to Beauchesne or the Standing Orders.
The procedure seems to destroy the need for the traditional procedure.
Surely this is an undesirable result.

The practice recognised by Canadian Speakers that makes obstruc­
tionist bell-ringing possible has produced other surprising results. The
political parties were handed a tool by which they could unilaterally
suspend Parliament's proceedings. The Speaker and the other Members
of the House do not even have the right to inquire into the good faith
or reasons for such a suspension.

In effect each whip is given a veto on the timing of a vote. The series
of rulings which allow the bells to be shut off after the normal hour of
adjournment to be restarted the next morning if the motion is substan­
tive and not dilatory, that all but one of the bells may be turned off,
that bells on dilatory motions of any kind lapse, and that allow the
Speaker, by taking advice from one ship, to announce to the House
that because the bells are ringing the Members can go home and that
he will return later to adjourn an empty house is astounding.50 They
reduce the bells to a solely symbolic function which they have never
had: announcing that a division is only technically in progress. These
rulings give the bells a function absolutely contrary to their intended
purpose which was to call the Members in to vote. With obstructionist
bell-ringing the bells tell the Members to stay away. If the motion
being used to trigger obstructionist bell-ringing is a dilatory motion the
Speaker will have to return to the Chamber later to adjourn an empty
House at the prescribed hour.51 If the motion is substantive the Speaker
will have to remain in the House at all times, at least during normal
sitting hours.52 Why should the Speaker have to perform such an undi­
gnified, futile function? If only one bell is going to ring the function of
the bells is defeated so the last one may as well be shut off.
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If one were to attempt to define obstructionist bell-ringing as it has
developed so far, what would be an accurate description? By observing
the way Speakers have addressed bell-ringing the description might be
this: In every vote (except possibly a ‘free’ vote) either the government
whip or the whip of the official opposition, if acting on orders from
their party leaders, may ring the bells for an indefinite period of time,
regardless of the numbers of members supporting them, of the reasons
for the bell ringing, or of other rules or traditions of Parliament detri­
mentally affected by obstructionist bell ringing.

A new method of obtaining an adjournment, with exactly the same
effect as that produced by obstructionist bell-ringing on dilatory
motions, would be for either official whip to rise and inform the Speaker
and the other Members that the House is adjourned.

The above reflects the way bell ringing has developed in the Canadian
experience. How are these results justified by Canadian Speakers?

How Canadian Speakers Have Responded to Bell-Ringing
How any given Speaker reacts to obstructionist bell ringing will

depend on how that Speaker views his function as Speaker. Will, can,
and should a Speaker intervene when the letter of the rules conflicts
with the spirit of the rules? Inevitably the answers are matters of
personal judgment, but that judgment should have a basis in parliamen­
tary theory. Two of the leading Canadian procedural authorities, Beau-
chesne and Bourinot, agree that:

The principles that lie at the bases of English parliamentary law,
have always been kept steadily in view by the Canadian parliament;
these are: To protect a minority and restrain the improvidence or
tyranny of a majority; to secure the transaction of public business in
an orderly manner; to enable every Member to express his opinions
within limits necessary to preserve decorum and prevent an
unnecessary waste of time; to give abundant opportunity for the
consideration of every measure, and to prevent any legislation being
taken upon sudden impulse.53

After the House of Commons bell-ringing on the energy bill in March
1982 Speaker Sauve made a statement to the House of Commons in
defence of her non-intervention. While she acknowledged that ‘it is the
Speaker s responsibility to ensure that Parliament can function’54 she
stated that in her view she was the servant, not the master of the House
and that the rules and precedents of the House provided no authority
for her to intervene.

The description of the Speaker as the servant of the House stems
from that part of Parliamentary history that saw a very real conflict
between the Crown and the Commons, and hence created many compli­
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cations for the intermediary, the Speaker. John Hatsell, one of the
earliest procedural experts, traces the Speaker’s duties this way:

(On March 9, 1620 there was) ... a long debate in which the conduct
of the Speaker was very much blamed. The Speaker was rebuked in
these words:

‘That Mr. Speaker is but a servant to the House; and not a master,
nor a master’s mate; and that he ought to respect the meanest
Members, as well as those about the Chair.’ . . .

The Speaker, though he ought on all occasions to be treated with
the greatest respect and attention by the individual Members of the
House, is in fact as is said on the 9th of March, 1620, but a servant
to the House, and not their master; and it is therefore his first duty,
to obey implicitly the orders of the House, without attending to any
other commands. This duty is very well expressed, in a very few
words, by Mr. Speaker Lenthall; who, when that ill-advised monarch,
Charles the First, came into the House of Commons, and, having
taken the Speaker’s chair, asked him, ‘Whether any of the Members
that he came to apprehend, were in the House? Whether he saw any
of them? And where they were? made this answer,

‘May it please your Majesty,
I have neither eyes to see nor tongue to speak, in this place, but

as the House is pleased to direct me; whose servant I am here; and
humbly beg your Majesty’s pardon that I cannot give any other
answer than this, to what your Majesty is pleased to demand of me

»

Mr. Serjeant Glanvylle, when he was presented to the King, for
his approbation, on the 15th of April, 1640, says,

‘The House of Commons have met together and chosen a Speaker,
one of themselves to be the mouth, indeed the servant of all the rest;
to steer watchfully and prudently in all their weighty consultations
and debates; to collect faithfully and readily the vote and genuine
sense of a numerous assembly; to propound the same seasonably,
and in apt questions, of their final resolutions; and to represent them,
and their conclusions, their deliberations and petitions, upon all
urgent occasions, with truth, with right, with life, with lustre, and
with full advantage, to Your Most Excellent Majesty.’55

From this historical perspective is painted a good idea of what it means
to be a servant of the House. The Speaker is a servant of the House,
and not of the monarch, nor is he a master or master’s mate of any
other outside interest. When these are stripped away and the Speaker
is clearly in no service other than the House’s, as in the twentieth
century, little can be gained from these famous phrases that will help
a Speaker administer the rules. To defend non-intervention by declaring
a role of servant is to show slavish devotion or opportunism in respect 
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of past rhetoric. The true problem is one of interpreting the will of
Parliament and the necessity of a determination being made. Through
all the various instructions given the Speaker, most especially through
the rules, the Speaker must find his way. What is the letter of the rules.
what is the spirit of the rules, how should a Speaker act when faced
with a lack of concensus among the members, should a Speaker consider
what is the best interest of Parliament as an institution, and should only
the members sitting at one particular time have exclusive authority
over the direction of Parliament, to the exclusion of centuries of great
parliamentarians and traditions? Clearly the duties of the Speaker
create competing problems.

It is he who ensures that every body of opinion gets a fair hearing.
who protects the rights of minorities while ensuring that Government
business is not brought to a standstill ... It is not only minorities
and back-benchers who are entitled to the Speaker’s protection. The
Government and Opposition front benches must have his cooperation
if debate and the very process of government itself are not to be
reduced to a farce ... He is the servant of the House, not its master.
and the authority which the House vests in him is its own authority.
which he exercises in accordance with the interests and wishes of the
House. Thus in regulating the course of debate, in calling on
Members to speak, in ensuring that the established conventions of
debate are observed, and in utilising the powers conferred on him
by usage and the Standing Orders, he is implementing and inter­
preting the will of the House . . . He will look for a punctilious
observance of certain forms, such as that whereby a Member is
referred to in debate other than by name, for those conventions are
basic to the traditional dignity with which the House has always
striven (although lapses have sometimes occurred) to conduct its
proceedings.56

The primary source of explaining the bell ringing developments
comes from Madam Speaker Sauve, in a speech she gave on March 18.
1982. The full explanation follows the body of this paper. In that
explanation Madam Speaker Sauve stresses her role as a servant of the
House, powerless when the House is unable to give clear instructions.
She also stresses that she must not set a precedent. In support ot her
decision she quotes one of the most respected parliamentary procedural
experts, Josef Redlich.57 Here are the passages Madam Speaker Sauve
quoted:

The modern president of the House of Commons ... is a judge who
has to apply the rules of procedure to the best of his ability and with
perfect impartiality, maintaining with a firm yet sensitive hand the
proper relations between the two parties to the proceedings before
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him, the majority and the minority; he must do so by maintaining
the rules and the usage of centuries, and by taking care that both
majority and minority are unimpeded in their use of the forces and
the weapons which the order of business provides for strong and
weak.

It is no part of (the Speaker’s) office to consider how he may use
his power to devise new reins or bridle for the House. The guiding
principle is that the Speaker is not the master of the House but its
representative ... He must always be sure ... in making any change
of practice, that he is in accord with the average opinion of the House
. . . And . . . when precedents are not conclusive, the Speaker is to
lay the matter before the House for decision. Protection of a majority
against obstruction and protection of a minority against oppression
are both alike functions of the Chair. It is hardly too much to say
that they exhaust the duties of the high office held by the impartial
guardian of parliamentary law . . ,5S

The rest of the Canadian Speakers followed Madam Sauve’s example
by maintaining a strict silence and by relying on the House of Commons
precedent.

The next part of this paper will evaluate justifications for non-inter­
vention in bell-ringing.

Evaluating the Response
It is important to note that simply because a reknowned expert has

described his view of Parliament in a particular way that does not make
his ideas correct. The source of the idea is unimportant, it is the idea
itself that must be examined. Further, it must not be forgotten that
Redlich was describing the British Parliament at the turn of the century.
A Speaker may well renounce a authority's understanding of Parlia­
ment. But where a Speaker justifies his actions by relying on an auth­
ority’s text, those passages quoted may be scrutinised to ensure that
selective quotation of relatively obscure works does not lead us into
deception. Here is a more complete quotation of Redlich, taken from
the same pages as Madam Sauve's quotes. The sections that are quoted
by Madam Sauve are in bold type. I have underlined parts of the
passages Madam Sauve chose not to quote, which I think emphasise
that Madam Sauve has misinterpreted Redlich. All of the following
quotes appear in the order they appear in Redlich's The Procedure of
the House of Commons between pages 143 and 151.

Of great importance too are his functions upon a division. He
alone puts the question to the House, certifies the result, and has
supreme control over the often complicated course of the voting , , .
We need only say now that the tradition of centuries, copious almost
to excess, has established fixed conceptions and conventions to guide 
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the Speaker in his action. His powers in relation to the debates have
never been looked upon as entitling him to express or enforce any
completely new or purely personal opinion as to what is on principle
allowable in debate or otherwise. The conception lying at the root
of English parliamentary law is this, that the rules and the law deduc­
ible from the precedents in the journals and from traditional usage
are reins by which the action of the House is to be kept in form and
order, and that the Speaker is the person who, with firm and cautious
hand, is to hold and use them for guiding the House on the lines
which have been handed down. It is no part of his office to consider
how he may use his power to devise new reins or bridle for the House.
The guiding principle is that the Speaker is not the master of the
House, but its representative, its leader and authoritative counsellor
in all matters of form and procedure. Not that in case of need it is
not both right and proper for him to take the initiative, if there is
occasion to censure unparliamentary acts or similar behaviour calling
for restraint. Only he must always be sure, in all important decisions,
and especially in making any change of practice, that he is in accord
with the average opinion of the House. In the ordinary course of
things, with the abundance of precedents that exist, there can, for
an expert on the rules, be very little doubt as to the decision of the
Speaker; his task is only hard when he finds himself face to face with
a new situation. Even then he must try to deduce his decision logically
from rules or precedents which are already in force; the great number
of the latter, and the elasticity which necessarily belongs to customary
rules, together with the parliamentary training in their interpretation
which the Speaker has always had, make the task of bringing new
circumstances within the existing law very much easier. No better
method could be devised for protecting tradition, upon which indeed
the greater part of parliamentary procedure rests, from becoming
rigid; it provides a means of taking into account the material changes
in conditions that occur during long periods, and of giving authori­
tative expression by new precedents to new conceptions of parliamen­
tary form and usage. It is perhaps the most difficult and responsible.
certainly the highest, of the duties which fall to the Speaker’s share.
For it assumes that he is familiar with the whole labyrinth of
precedents which have been laid down by the practice of centuries,
so far as they are not wholly obsolete, and that he is capable, by
selecting from them, of finding the best wav of proceeding in any
new situations which may arise. This duty of the Speaker’s, perhaps
the most important department of his official work, may best be
understood by comparing it with the corresponding attitude of an
English judge to the law which he administers. The immense and
many-meshed net of the common law with its thousands of decided
cases wraps him in its folds, but gives him in compensation thousands 
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of chances to use the unwritten law stored up in precedents for
extending the law itself by exposition, even for creating a new law:
so, too, is it with the Speaker. Behind the comparatively meagre
body of positive enacted rules stretches the wide expanse of century-
long parliamentary usage, as recorded in the journals of the House.
Here, too, the Speaker has the opportunity of drawing new judge-
made law out of the old decisions, a function which must be acknowl­
edged as the highest authority which he possesses.

It must not, of course, be overlooked that, from a purely technical
standpoint, the House is the sole and absolute master of its order of
business. Its jurisdiction is most clearly seen in its power at any time
to alter the rules of business: as we have already remarked, no special
procedure, no particular majority is required for this purpose. In
point of fact alteration in rules is nowhere subjected to so few
difficulties as in the House of Commons. But so long as they remain
unchanged, whether they depend on some express order of the House
or on customary practice, their maintenance is confided to the
Speaker alone; it is his duty to see that they are obeyed, to explain
and apply them. In principle the supreme authority of the House is
retained; it is clear enough from an express order, made so long ago
as 1604, that when precedents are not conclusive the Speaker is to lay
the matter before the House for decision: but it is entirely in the
Speaker’s discretion to judge whether and when to call for such a
decision of the House. If he deems it unnecessary to do so, his ruling
is final. Among so great a multitude of precedents it can but rarely
happen that the Speaker will be unable to find a more or less relevant
guide for his conduct without an appeal to the House. It has, as a
matter of fact, very seldom happened that a Speaker, instead of
giving the ruling of the Chair on his own responsibility, has requested
the decision of the House on a special case.

Moreover, one purely external indication shows that it is not
merely a use of analogy to conceive of the Speaker in the modern
House of Commons as above all things a judge, nay as the sole judge,
of parliamentary law. His decisions are called by a name used for
expression of judicial opinion, ‘rulings.’ The modern president of the
House of Commons, then, is a judge who has to apply the rules of
procedure to the best of his ability and with perfect impartiality,
maintaining with a firm yet sensitive hand the proper relations between
the two parties to the proceedings before him, the majority and the
minority; he must do so by maintaining the rules and the usage of
centuries, and by taking care that both majority and minority are
unimpeded in their use of the forces and the weapons which the order
of business provides for strong and weak. He must further, like a
judge, watch to see that the advance of the majority and the resist­
ance of the minority observe the spirit of the rules and the whole
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spirit of parliamentary life. It is only when the Speaker is looked
upon as a judge that we reach a complete understanding of his
attitude to the rules on one hand and to the House on the other. As
the law stands above judge and parties, so do settled tradition and
the unwritten standards of parliamentary law stand above the Speaker
and the House. To apply this law, to deal with wise discrimination
between the House and the individual member and between party
and party, to do this according to the rules and in the spirit of
parliamentary law is the essential, the crowning task of the Speaker.
If we would understand the spirit of parliamentary law we must
clearly grasp the principle that is provisions, however various, are all
directed to one end, namely that of keeping the activity of Parliament
in full swing, and of securing that in any event those affairs of state
shall be attended to which could not be dealt with without a regulated
course of proceedings in the House of Commons. On the one hand
the legislative proposals placed before the Parliament bv the Govern­
ment must be promptly despatched: on the other, the minority must.
under certain circumstances, be given a chance of postponing the
decision of Parliament as to some particular subject, or even, at
times, of preventing its ever being reached. These conflicting require­
ments may both, under different conditions, become necessities of
state, to the securing of which the order of business and its treatment
by the Speaker must contribute. Protection of a majority against
obstruction and protection of a minority against oppression are both
alike functions of the Chair. It is hardly too much to say that they
exhaust the duties of the high office held by the impartial guardian of
parliamentary law under the aegis of which alone can new legislation
be legally brought to completion.

The whole elaborate duty of driving the parliamentary machine is
thus placed in the Speaker's hand

A full appreciation of Redlich’s description of the functions of the
speaker can lead to different conclusions than those drawn by Madam

auve. It is clear that when Redlich says it is not for the Speaker to
evise new reins or bridle for the House he is not saying that a Speaker

cannot set precedents. Redlich discusses taking the iniative. extending
e aw, creating new law, and points out that only rarely could a

situation arise where a Speaker could not deduce the appropriate course
rom precedent. The reins that Redlich views as being impermissible

are those that are not deduced logically from Parliamentary tradition
and precedent.

It is interesting that Madam Sauve acknowledged her position as
reP‘’es,entat,ve bUt nOt aS leader and authoritative counsellor.

Madam Sauve’s quote is noteworthy as well, where she refers to
Redlich s description that balancing the interests of the majority and 
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minority exhaust the duties of the Speaker. This accords with the view
that every aspect of Parliamentary procedure is designed with that
balance in mind and that any decision by the Speaker must be explain­
able in those terms. Indeed at one point Redlich says that under certain
circumstances the minority must be given a chance to postpone a
decision of Parliament or prevent its ever being reached.

I suggest where such extraordinary circumstances arise the Speaker
has a duty to explain his decision in terms of why the minority should
be given the extraordinary power in the particular instance. To give
the minority the power without explaining why, or even worse, by
saying that there was no option for the Speaker, denies the nature of
decision-making by Speakers.

Of course it goes without saying that the fundamental role of the
Speaker is to ensure that it functions in the best manner possible.
Keeping Parliament going is of the highest priority, and it is under the
aegis of the Speaker alone that new legislation can be brought to
completion. These are concerns not addressed by Madam Sauve.

If the Speaker cannot decide how to rule, or what the average opinion
of the House, is, ordinarily he can place the matter before the House.
But this changes when a vote (or division) is in progress. Recall that
one expert considers it impossible for there to be a division upon a
division60 and so the Speaker must act on his own during a bell-ringing.
In any event if the members are not in the House it is all the more
difficult to obtain their decision, doubly so when the question is whether
the House has a right to make any decision. That the Speaker must be
in accord with the average opinion of the House is not very helpful
when the all too likely event occurs where the House is divided on an
issue. It should not be used as a convenient excuse for the Speaker to
do nothing. To do nothing during a bell-ringing is to make a decision.
The views of those refusing to vote are implicitly sanctioned.

At one point Madam Sauve said this:

The House gets itself into a mess. The House gets itself out of a mess
. . . There are no procedural means at my disposal to bring about a
solution to the crisis.57

Harvie Andre, in criticising the Speaker’s refusal to break up the
energy bill on her own initiative responded:

We are in a dilemma in that you have ruled that since there is no
precedent you cannot address the question that this bill has no prin­
ciple, or that it has a multitude of principles, and all the other
problems. If the Speaker cannot do anything because there is no
precedent, the Speaker can never do anything. Precedents are only
established by Speakers. Having ruled that you cannot act because
there is no precedent, Madam Speaker, you have in essence ruled
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that no Speaker can ever act. But you have to start somewhere:
which is the chicken and which is the egg ... I humbly submit,
Madam Speaker, that there is no protection of this chamber from
tyranny of the majority in those circumstances.61

It is almost ludicrous to believe that when faced with an unpre­
cedented situation the rules of the House forbid the Speaker to act.
Any course of conduct in an unprecedented situation becomes a
precedent. A decision not to intervene is no less a decision than one
to intervene, and no less a precedent. A Speaker may wish to rise
above the mire, wash his hands of the problem, and take shelter behind
a pretense of not doing anything but in the end something has happened
and the reason for it should be explained. The problem lies in the
conception of what a precedent is and how the body of precedents
should be used. I think Redlich has it right when he says new courses
of conduct are to be deduced from the whole body of past rulings and
usages. It may be a lot more difficult than applying one rule in two
virtually identical situations but a Speaker’s job is not supposed to be
easy. Seeking an identical past situation is usually an exercise in futility
and to do so exclusively is to deny oneself the opportunity and advan­
tage of centuries of principles and traditions cascading through the
individual rulings.

The interpretation of both the written rules and tradition is in the
hands of the Speaker and his deputies, with their rulings forming a
fundamental part of procedure ... it must be noted that rarely are
two points of order precisely the same. While previous rulings may
be useful guidelines, they may well lack the precision and certainty
which might be desired.62

Speaker Sauve defends her course of conduct by alluding to ‘our insist­
ence on tradition’63 in her statement on March 18, 1982. She then cites
the 1961 bell-ringing in the House of Commons and the 1881 ruling by
Speaker Brand6* as precedents referred to her but, being that their fact
situations were different, she could not draw any guidance from them.
Although Speaker Sauve’s statement was not a ruling and though she
questioned whether the events of the bell-ringing should become
enshrined as a precedent, the other jurisdictions where bell-ringing
occurred clearly took their cue from Speaker Sauve. In Manitoba it
was made clear that only the House could resolve the problem. Specific
decisions about oppression and obstruction or the exact nature of the
whips practice cannot be found.

The impossibility of a Speaker not setting precedents is almost self-
evident but a few examples help establish the case. Note first, however,
that Speaker Sauve had acquired a reputation for being loathe to set
any precedents65 or even to use her discretion, so that while Lucien
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Lamoureux, Speaker from 1966-1974, would not hear frivolous points,
his successor became much more lenient and this trend was followed
by Speaker Sauve.66 Sauve won praise for finally taking a stand in 1981
on questions of privilege:

Sauve demonstrated her new-found, and hard-won authority. She
told Conservative MP’s to limit to just five minutes each the questions
of privilege they have used to prevent the government from restarting
the debate on its constitutional resolve. Yukon MP Erik Nielsen,
who had orchestrated the filibuster, protested Sauve’s ruling. But he
accepted it, and, in what was the moment of truth for Sauve, he did
so without suspicion or rancor in his voice.67

On May 17, 1983, Speaker Sauve, confronted with bells ringing to
call members to vote on a motion to adjourn, said this:

Our standing orders make no reference to this particular situation and
the House has not provided any solution in this particular procedural
problem. Under the present circumstances, I believe it in the best
interests of the House that I should take an initiative.68

Without the Conservatives being present she declared the motion lapsed
and adjourned the House until the following day. On May 25, 1983,
she lapsed a motion to proceed to orders of the day when the time of
adjournment arrived.69 The Conservatives did not complain about these
initiatives saying Speaker Sauve had acted within parliamentary rules.70
Speaker Lloyd Francis succeeded Madam Sauve and summarised the
new precedents.

In the absence of any guidelines, certain initiatives have been taken
by the Chair. Dilatory motions have been declared lapsed if not
voted on by the hour of automatic adjournment. On three occasions,
when the question before the House has been a substantive one, the
bells have been suspended overnight and have continued the
following day. This practice in no way interferes with the indefinite
ringing of the bells when substantive questions are before the House
. . . The Chair was also influenced by the need to maintain the dignity
of the House. The spectacle of a lone occupant of the Chair and a
gowned clerk, during the fullness of the night in an otherwise empty
House, prisoners of a theoretical assumption that the House might
be ready to vote at any time appeared to the Chair to be absurd . . .
the credibility of the parliamentary institution is at stake. I believe
we have the duty to protect it.71

It is difficult to see why a Speaker and gowned clerk attending an
otherwise empty House is less absurd when it occurs during the day
than when it occurs at night. Manitoba’s Speaker, Jim Walding, recog­
nised this and the fact that the official opposition whip had a veto over 
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the timing of any vote. When a division was requested on a dilatory
motion he would say:

Call in the members. Order please. I have been advised by the
Official Opposition Whip that the opposition will not return before
2:00 p.m. tomorrow. In view of this advice. I have informed chamber
staff that they will not be required to remain on duty outside normal
working hours. I have made arrangements to secure the Chamber,
and the sounding of the bells will be minimised to the greatest extent
possible. I am accordingly leaving the Chair to return at 10:00 p.m.
this evening in order to adjourn the House.72

In the House of Commons and elsewhere all bells were deactivated
save one, to remind people that a division was in ’progress'. All of the
above shows that a whole series of precedents were adopted in respect
of bell-ringing. It is intellectual dishonesty then to say that intervention
is prohibited because it would be a precedent.

Another example of a recent House of Commons precedent occurred
when Speaker James Jerome declared that parliamentary secretaries
could not be expected to be recognised by him during question period.'7

A more striking example occurred in Australia on February 18. 1982.
just before Speaker Sauve's first encounter with the bells. In the
Australian House of Representatives Speaker Billy Snedden asked a
certain member several times to withdraw his use of unparliamentary'
language. The member refused and was named by the Speaker. The
Government House Leader then moved that the member be suspended
from the service of the House. It became very clear that there was a
potentially explosive situation. Mr. Speaker unsuccessfully asked the
Prime Minister to make a conciliatory statement. Then Mr. Speaker
said this:

I have reflected on the matter and I have come to the conclusion
that I need to take a solution which is going to enable the Parliament
to proceed and I am therefore not going to put the motion in relation
to the honorable Member for Wills. (I did not put the motion)
because I judged the interests of the House overall to be better
served and a superior consideration than the exercise of enforcement
of the Standing Orders on this occasion. I will add only these words:
my decision on this occasion is not to be taken in any way as a
precedent in the future.74

This example shows the reluctance of Speakers to be accused of setting
precedents, but it also shows a Speaker disregarding the Standing
Orders, let alone an uncodified practice, for the best interests of the
House and to allow Parliament to proceed.

Recall as well the example Speaker Brand took in 1881 to set a
precedent to prevent paralysis of the House.
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In addition to simply taking a bold initiative in accordance with a
concept of Parliamentary tradition and function, a Speaker could rely
on more specific rules to justify an intervention during a bell-ringing.
For example, excessive bell-ringing may constitute a breach of privilege,
either of an individual member or of the House as a whole. If it is a
breach of the privileges of the House a Speaker should feel justified in
acting on behalf of the House. If it is a breach of an individual’s
privilege the Speaker must nonetheless take an initiative for the matter
of privilege cannot be raised during a division. A peremptory ruling
will be required.

Privilege includes those rights which are absolutely necessary for the
due execution of Parliament’s power. Those rights are enjoyed by the
House as a single entity for the protection of its members and the
vindication of its own authority and dignity. Allegations of a breach of
privilege:

which amount to complaints about procedures and practices in the
House are by their very nature matters of order ... to constitute
’privilege’ generally there must be some improper obstruction to the
member in performing his parliamentary work in either a direct or
constructive way.75

It has been frequently decided that the following matters fall within
the category of breaches of privilege:

1. Disobedience to, or evasion of, any of the orders or rules which
are made for the convenience or efficiency of the proceedings of the
House.

2. Indignities offered to the proceedings of Parliament.76
The Speaker is the guardian of the Common’s privileges but their

collective privileges must take precedence over the privileges of indi­
vidual members.77

If a Speaker is uncomfortable with points of privilege he may still
find a contempt of Parliament. An individual may be charged with
contempt and punished by the House if he has offended the authority
or the dignity of the House.78 The procedure for this is the same as a
question of privilege. A point is raised, the Speaker must decide
whether it is indeed a question of privilege, then place the matter before
the House for it to decide how to deal with the matter.79 Nonetheless
a peremptory ruling will still be necessary to avoid having a division on
a division. It may, however, not be necessary to resort to the privilege
procedure. In 1877 Speaker Brand ruled that any member wilfully and
persistently obstructing public business without just and reasonable
cause is guilty of a contempt and in 1881, in the face of such a contempt,
Speaker Brand ended debate and held a vote on his own initiative.

Irregularities. Speaker’s initiatives, and the absence of the opposition
have all occurred during divisions and should serve as aids which point
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the way for Mr. Speaker. For example, that the opposition may choose
not to participate in a proceeding should not intimidate the Speaker.
In Manitoba on August 1, 1983, the opposition refused to participate
in a question period to protest a government attempt to force a debate
on bilingualism to take place. Then the opposition left the chamber
during a second reading of a Pensions Benefits Act to make the same
symbolic protest.® It has happened that the entire opposition in the
House of Commons has abstained from voting on the view that a
Speaker’s proposal that the House return to normal business, with the
effect that a point of privilege being debated the day before be dropped,
was not a proper question to put to the House.81 It has happened that
on a vote after a 1:00 closure no points of order were allowed, with
the result that a vote on a committee report and the vote to concur in
that report were held without the Conservative opposition being
present.82 These protests are not threats to Parliament, although a
consistent series of this form of abdication would cause problems,
perhaps ultimately leading to the suspension of members and by-elec­
tions for their seats. A Speaker must not be afraid to do what he
considers right in the face of possible protests or even a motion of
censure.

It is interesting to note that Canadian Speakers have not referred to
the conduct of British Speaker faced with somewhat similar problems
as bell-ringing. In England the members do not rise in their place
on a division. Instead they pass into an ‘aye’ lobbyroom and a ‘nay’
lobbyroom. As they enter these rooms they are counted. The Speaker
will appoint two members from each side to be ‘tellers’ and report the
votes. These functions are roughly similar to the functions of whips in
Canada during a division in that a division cannot occur without their
cooperation and without their report to the Speaker. Also there is no
set provision on how to proceed when faced with a refusal to act by
any one teller. It has happened that a teller has refused. In that event
Speakers have declared the other side had won the vote83 or ordered
a new division.84 Where no members were willing to act as a teller for
one side the Speaker declared the other side had won the vote.85 Other
irregularities also led to new divisions86 but in no case was a division
allowed to be delayed until a person decided he would perform his
appointed function as teller. In these British examples it would not
appear that the irregularities were the result of any concerted effort of
an entire caucus to delay proceedings but rather the result of tellers
acting independently.

Another tool for interpreting parliamentary rules and procedures is
to adopt principles of interpretation developed in the interpretation of
legislation by courts of law.

One such rule is that one cannot do indirectly what one is unable to
do directly. Thus, where the rules manifestly prevent the affairs of the
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House from being unilaterally suspended for an indefinite period by a
minority decision this result should not be possible through indirect
means such as an unintended development of a parliamentary practice.

Another interpretative principle is that rules must be given meaning.
They are presumed to have been set down for a reason. Thus for the
rules governing the adjournment of the House to have meaning, it
should not be possible to obtain an adjournment simply by ringing the
bells on a motion to adjourn or on some other dilatory motion. In
addition the prescribed words ‘Call in the Members’ and the bells
themselves lose all meaning if indefinite bell-ringing is permitted.

A final principle to note is that a grant of exceptional powers should
be made in explicit language and not implied, (especially from a vaguely
defined practice).

The precedents and interpretation principles that exist do provide a
groundwork for deducing that bell-ringing is against the spirit and
traditions of Parliament. The authorities and precedents agree that the
Speaker has the discretion to intervene. A Speaker should not be seen
pleading lack of jurisdiction in his own court.

How not to rule
When faced with a party boycott orchestrated through the party’s

Whip a Speaker is necessarily confronted with difficult questions. What
is the exact nature of the convention that permits bell-ringing? How
can continued bell-ringing be reconciled with the function of bells, with
the Speaker’s words 'Call in the Members’, with the rules governing
motions, with a right to have a vote, with the mandate of Parliament
to function and govern, with the duty of members to attend the House
and with a duty not to unduly obstruct the House? A Speaker who
simply refuses to intervene saying that he has no discretion, that the
practice is in order, and that the House has not provided him with
guidelines to resolve the situation is abdicating his duty. The tough
procedural questions arising from the bell-ringing should be addressed
publicly. The Speaker most definitely should have considered those
questions before decitiing not to intervene. If so then how did he resolve
the problems? A practice that is ruled in order should be described in
detail. The opinion that a practice supersedes the spirit of the rules, as
well as certain specific rules and that permits an interference with the
ability of Parliament and of the division bells to function as they were
intended to should be explained thoroughly. If the Speaker is of the
opinion that bell-ringing is a legitimate tool of protest in an ever
decreasing supply of ammunition for the opposition then the Speaker
should say so. If the Speaker feels that a minority is being oppressed
he should say so. If the Speaker is of the opinion that bell-ringing must
not be infinite he should say so. If the Speaker views bell-ringing as a
tool to protect either the majority or minority he should say for what 
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ends the tool is legitimate and should announce whether, in a given
circumstance, he feels that the majority will rule. If the Speaker is of
the opinion that only the party using bell-ringing can decide when
majority rule will return that must be defended. To say nothing is an
abdication.

One reason that a Speaker may decide to refuse to intervene is
because he is afraid that he does not have the moral authority necessary
to rule effectively. In a jurisdiction where Speakers are often chosen
by the first minister, have highly partisan and even cabinet experience,
are relatively inexperienced in procedure, and are offered the Speak­
ership as a consolation prize for being excluded from cabinet, the
concern is real. However any person with a strong respect for the
institution of Parliament must realise that however flawed the process
for choosing a Speaker is, Parliament must have a strong, independent
Speaker. It is only common sense that the only way a Speaker will gain
moral authority is through independent, impartial and well-reasoned
conduct. The Speaker must do what he believes is right, must demon­
strate those motives to the House by exposing the reasons behind his
rulings, and must not be intimidated by repercussions that may arise in
the face of his acting in such a manner. How else can a Speaker acquire
moral authority? How much moral authority will be lost by hiding the
reasons of a course of conduct or by being intimidated by an anticipated
negative response? The March 1982 decision not to break up the
omnibus energy bill did not discuss the main points raised by the
Conservatives. Almost immediately after Speaker Sauve's curt dismissal
the Conservatives set the bells ringing. Subsequent Speakers' state­
ments and rulings followed this lead and shed little light on the
procedural implications of permitting bell-ringing.

There can be no doubt that Madam Sauve and Manitoba Speaker
Walding had almost no moral authority - the Houses had no confidence
in their rulings. Well before the bell-ringing MPs and observers
acknowledged that Speaker Sauve had little control over the House
and that there were hostile feelings against her.87 Speaker Walding had
to survive a censure motion one year into his term as Speaker and only
a brief perusal of Hansard reveals that Members were angry about
the tenor of proceedings.88 However, despite the frailties of Canada's
Speaker selection process there have been good Speakers and where
there is a lack of order in the House it must reflect on the quality of
the Speaker of the day. Speaker Sauve judged that even if she had
wanted to intervene to end the bells ‘I feel at this point that perhaps I
would be acting in a sort of vacuum’. The authority of the Speaker,
she said, ‘only goes so far as the House will allow it to go. When the
Speaker does something in the House she has to be certain the House
will accept it. I’m not certain that kind of climate exists at the present
time. 89 Speaker Sauve is wrong if she was implying that a Speaker 
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must prevent at all costs a motion of censure against him, especially if
the perceived threat interferes with his ability to follow what he thinks
is correct parliamentary procedure. Speaker Sauve was probably wrong
if she thought the House would have been any more angered by an
intervention in the bell episode than it was with her decision not to
break up the Energy Security Bill.

In a recent article by Charles Robert, a table research officer of the
House of Commons, the Speakers conduct during the bells episode is
tacitly justified. He emphasises that a prime concern of the Speaker
was the anticipated aftermath. What if the whips did not return if
ordered to do so? Would an intervention have appeared arbitrary or
partisan? Would an intervention restore calm or cause serious
damage?’0 Considerations such as these encourage members to threaten
all manner of boycott and protest in order to influence the Speaker. If
a whip refuses to enter after so ordered by the Speaker the vote should
proceed, without him and his party if they choose. It has happened
before and it will happen again that a vote has occurred in the absence
of the opposition.’1 A Speaker should do what he thinks is right and
not concern himself with guessing games as to what the House, or more
accurately the losing side to a decision, will do after the decision is
rendered. If his conduct is well explained he will be seen to have ruled
in good faith to all sides of the House. It is highly questionable whether
Speaker Sauve’s inaction contributed any calm to the situation or
avoided any future rupture in Parliament. Indeed, filibusters and bell­
ringings occurred on several occasions afterward.92 The Speaker should
not be fooled into thinking he has a special ability to reduce conflict ir
a highly polarised House on highly controversial bills where the oppo
sition feels it has the majoritv of public support. There is especially
no such ability when the Speaker resorts to inaction and inadequate
explanations. The Speaker may aspire to control the conflicts but he is
an arbitrator of procedure only, not an arbitrator of partisan ideological
conflicts.

Neither should the Speaker be affected by his view of the legislation.
Speakership by public opinion poll, that is to say allowing the perceived
public opinion of the legislative conflict to influence the Speaker, is
equally precarious, and is an example of the Speaker serving a master
other than the House. Whether the public is protected by Parliament
being allowed a full and fair hearing of a matter is the key issue. In
Manitoba many commentators stress that one cannot properly grasp
the situation before the Speaker without taking account of how highly
charged the issue of bilingualism had become and how very bitter and
embattled the opposition was. As is often said in legal judgments,
however, hard cases make bad law. A Speaker must try to view matters
from a procedural point of view and reflect without emotion and without
feeling intimidated. Allowing too great a consideration for the public
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turmoil created by an issue may well impair his ability to deal correctly
with a matter of procedure.

One consideration that the Manitoba Speaker may have included in
his deliberations is the previous consideration given to bell-ringing by
the Manitoba House. In 1971 the members of the rules committee
decided that the practice did not need changing, and when the Speaker
placed it on the rules committee agenda in 1982 the committee refused
to consider it. In 1983, the Government and Opposition House Leaders
signed an agreement that would allow bell-ringing to last two weeks.
The agreement did not specify if the two weeks would cover collective
incidents or single incidents and whether two weeks meant 14 days or
two weeks of normal House sitting time - 10 days. The House was
prorogued after 12 days of bell-ringing on a single motion. Over 350
hours of bell-ringing had occurred to obstruct the passage of the
proposals. In late 1983, the Government House Leader who signed the
agreement was replaced. The new House Leader attempted to have
the bells stopped as a point of order. When told only the House could
stop the bells he moved a point of privilege. When the point of privilege
went to division, the opposition began what turned out to be the last
bell-ringing. In 1881 Speaker Brand was faced with a somewhat similar
situation, having ruled in 1877 that obstruction was a contempt that the
House could act on. When no rule changes were forthcoming and faced
with a new obstruction he acted on his own.93 The previous dealing of
the bell-ringing may well have been decided by Speaker Walding to
have been pertinent, but his rulings were not specific on the point.
Does a Speaker have a right to take notice of party agreements that
are not House documents? What weight do previous dealings have
when the House or at least one side has changed its mind? These are
still unanswered questions.

Conclusion
Many different causes of bell-ringing may be identified, most relating

to a feeling of impotence among members and a realisation that our
electoral system produces governments which do not adequately reflect
public opinion. Many solutions to these problems are being discussed
today but in the absence of a crisis they lack impetus.

Whether the opposition parties were indeed justified in their use of
bell-ringing in different situations and whether their motives truly
related to a feeling that the majority rule procedures in those circum­
stances were oppressive requires political judgment. These are issues
which, in a more ambitious project, may well be worth investigating.

This paper has shown that bell-ringing creates many anomalies in its
interrelation with other rules and indeed the spirit of parliamentary
law. It has also shown that Speakers do indeed have the power and
discretion to intervene to stop the bells. Whether or not a Speaker
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intervenes his decision should be clearly elaborated, in order to enhance
his moral authority and, if the decision is not to intervene, in order to
justify this decision because bell-ringing, on its face, goes against a
theoretical analysis of the purpose of the bells and the spirit of the
rules.

Speaker Sauve quoted Josef Redlich as saying:

Protection of a majority against obstruction and protection of a
minority against oppression are both alike functions of the Chair. It
is hardly too much to say that they exhaust the duties of the high
office held by the impartial guardian of parliamentary law . . ,94

I have the impression that after two weeks of mounting pressure and
criticism, and continuous bell-ringing the Speaker had in mind physical
exhaustion. I think a better interpretation of Redlich’s words is that
the entire Speaker's function consists of two things: protecting the
minority from tyranny of the majority and respecting the principle of
majority rule. An issue raising as many procedural problems as bell­
ringing and which can only be justified as a means of protecting a
minority must be explained by Speakers in those terms. A failure to
do so is a failure to provide leadership and guidance. The bell-ringing
situations in Canada thus far are marked by such a failure.

Appendix

Jurisdiction Time Limit on Bell ringing

House of Commons - Canada 15 minutes respecting votes on supply,
throne speech, and budget debates
when proceedings have been inter­
rupted to call such votes pursuant to
the Standing Orders (S.O.). This rule
was adopted provisionally in 1967 and
permanently in 1968. See S.O. 12(2).

No longer than 15 minutes to summon
a quorum. Adopted provisionally in
December 1982. See S.O. 5(3).

House of Commons - Eight minutes, determined by timing
England how long it takes a Member in the

furthest office to walk at a measured
pace to the House.

Alberta Rules are silent although there is an
eight minute limit by practice deter-
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mined the same way as in England.
The date of adoption is unknown
though a time limit has been observed
for at least ten years.

British Columbia Not less than two minutes and not
more than five minutes. Adopted in
1930. S.O. 16(2).

Manitoba Fifteen minutes, although the Speaker
may grant an extension up to 24 hours
after consulting with the government
and official opposition whips, for the
purpose of permitting absent members
time to travel to the legislature.
Adopted in June 1984 after the climax
of the French language issue bell­
ringing in February 1984. S.O. 10.

New Brunswick Not more than five minutes. Adopted
on 19 June 1963. S.R. 41(3).

Newfoundland Not more than ten minutes. Adopted
on 23 July 1979. S.O. 82(b).

Northwest Territories No longer than 15 minutes to summon
a quorum. Adopted 10 September
1983.

Nova Scotia A reasonable period of time and in
case longer than one hour. Adopted
in 1980. Rule 38(4).

Ontario Not more than five minutes on private
members business. S.O. 64(g).

Not more than ten minutes in
Committee of the Whole House. S.O.
95(b).

Not more than 20 minutes in Standing
or select committees. S.O. 89(c).

Not more than 30 minutes for votes
prearranged by all-party agreement.
S.O. 94(f).
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Prince Edward Island

Quebec

Saskatchewan

Yukon Territory

All of these rules were adopted before
May 1980.

Not more than five minutes. Adopted
24 March 1984. Rule 40(3).

Speaker orders bells turned off when
he considers they have rung for a
sufficient period of time. Adopted 13
March 1984. S.O. 217.

No rules on this point.

Not less than two nor more than five
minutes. S.O. 25(4).
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VIII. THE INTRODUCTION OF HIS ROYAL HIGHNESS, THE
DUKE OF YORK

BY J. M. DAVIES

Clerk of Private Bills. House of Lords

On the morning of his wedding in July 1986 to Miss Sarah Ferguson,
it was announced that Her Majesty the Queen had conferred the title
of Duke of York on His Royal Highness, the Prince Andrew. Since
1474 when Edward IV granted the title to his son Richard, one of the
young Princes murdered in the Tower of London, the title has been
conferred traditionally on the second son of the Sovereign. The last
holder of the Dukedom was the second son of King George V, who
subsequently became King George VI, father of the present Queen.

The title of Duke of York gives the holder the right to sit in the
House of Lords. So on Wednesday 11th February 1987, Prince Andrew
was ceremonially introduced to the House. It was a very colourful
occasion with a great sense of theatre. Although Introductions of new
members of the House are commonplace, it is rare for a Royal Duke to
have to go through the ceremony. Moreover the presence of television
cameras in the House of Lords now gives a huge audience outside the
Chamber a chance to view and enjoy part of the ceremonial procedures
of the House. The last ‘royal’ introduction was that of the Prince of
Wales (The Table, Vol XXXIX, p. 48), before the coming of television
cameras to the House.

The Chamber was crowded at 2.30 pm when the Lord Chancellor
took his seat on the Woolsack. Prayers had already been read at a
meeting of the House for judicial business that morning. This had the
advantage of allowing visitors to gain access to the crowded Galleries
well before the House sat, rather than in a rush after prayers. Among
the watchers were the Duchess of York and other members of the Royal
Family, who were seated in a Gallery exactly opposite the Despatch Box
where the Duke’s Patent of Creation would be read and where he
would take the Oath of Allegiance.

As soon as the Lord Chancellor was seated. Black Rod appeared at
the Bar of the House and bowed. He then left the Chamber to conduct
the Duke and his supporters into the House of Lords. The Procession
entered the House in the following order:

The Gentleman Usher of the Black Rod
Air Chief Marshal Sir John Gingell
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Garter Principal King of Arms
Sir Colin Cole

bearing His Royal Highness’s Patent of Creation

The Earl Marshal
The Duke of Norfolk

The Lord Great Chamberlain
The Marquess of Cholmondeley

H.R.H. The Duke of Kent

HIS ROYAL HIGHNESS THE DUKE OF YORK
carrying his Writ of Summons

H.R.H. The Duke of Gloucester

The Duke's two supporters were his cousins, the Duke of Kent an<
the Duke of Gloucester. All three wore the scarlet and ermine robe:
appropriate to the rank of Duke.

The Procession advanced up the temporal (Opposition) side of the
House, bowing to the Cloth of Estate behind the Throne. The Duke
presented his Writ of Summons to the Lord Chancellor, while Garter
King of Arms presented the Patent of Creation. These were handed to
the Reading Clerk, and the Duke of York and his two supporters then
returned to the Table of the House where the Reading Clerk read
aloud both the Patent and the Writ of Summons. The first was a lengthy
document, because Prince Andrew had been created not just Duke of
York but also Earl of Inverness and Baron Killyleagh. The Patent
covered these titles as well as the Dukedom. When the two documents
had been read, the Duke of York took the Oath and signed the Roll.
He was then conducted by his supporters to a Chair which had been
placed on the left hand side of the Throne. Here he took his place in
the House. The Duke then rose three times, doffing his hat on each
occasion to the Lord Chancellor, who was standing by the Woolsack
facing the Chair. The Lord Chancellor acknowledged the Duke’s salutes
by doffing his hat in return. Finally the Duke came down the steps of
the Throne and shook hands with the Lord Chancellor. The procession
then reformed in the order it had entered the Chamber and the Duke
of York was conducted from the House. He and his two supporters
later re-entered the Chamber, without their robes, and took their places
on the Cross Benches from where they listened to the early proceedings
of the House.

The different parts of the Chamber in which new members of the 
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House of Lords take their seats and salute the Lord Chancellor by
rising and doffing their hats are regulated by an Act of Parliament of
Henry VIII entitled ‘An Act for placing of the Lords.’ Barons are
introduced at the bottom end of the Barons’ Bench, the back bench
on the temporal side of the House; Viscounts at the top end of the
Barons’ Bench; Earls at the bottom of the Earls’ Bench (i.e. the Oppo­
sition front bench) and Marquesses and Dukes at the top end of the
Earls Bench. Similarly Bishops and Archbishops are introduced on the
other side of the Chamber, the spiritual side. However a special place
is set aside for the sons of the Sovereign, notwithstanding that as Dukes
they would normally be introduced at the top end of the Earls’ Bench.

In the five hundred years since Richard, the second son of Edward
IV was created Duke of York, the Journals of the House of Lords
record only five occasions when Dukes of York have been introduced;
‘assigned a seat’ might be a more accurate way of describing the
occasion. There have not been many Dukes of York during this period
for a number of reasons. Henry VIII had only one son, Mary and
Elizabeth I had none and Victoria apparently disliked the title, associ­
ating it perhaps with the somewhat undistinguished past holders. She
was eventually persuaded to confer the title, not on her second son,
but on the Prince of Wales’ second son, the future King George V.

It is a feature worth recording that the second son has often succeeded
to the monarchy, e.g. Henry VIII, Charles I,* James II, George V,
George VI, so on each occasion bringing the title of Duke of York
back into the Crown.

From time to time the position of Royal Dukes in the House of Lords
clearly created some uncertainty among their Lordships as to where
they should be placed and the Committee for Privileges were instructed
to consider the matter on occasion. Yet the place adopted for the
introductions of all Dukes of York, including that of Prince Andrew.
is based on what Charles II wished for his brother, the future King
James II. The Lords Journal of 30 May 1660 includes the following
entries:

The Earl of Manchefter acquainted the Hou/e, ‘That the Duke of
Yorke and the Duke of Gloucefter commanded him to return Thanks
to this Hou/e as Members, and that Places may be provided for
them.’

Hereupon the Hou/e named the/e Lords following, to attend His
Maje/ty, and acquaint Him, ‘That, there being no Precedent that
/hews where their proper Places are, they de/ire His Maje/ty will
plea/e to con/ult with what Per/ons He plea/es herein, and then to

•Never created Duke of York, holding instead a number of Scottish titles. 
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determine the Place Him/elf.’ And afterwards their Lord/hips are to
acquaint the Duke of Yorke and the Duke of Glocefter with His
Maje/ty’s An/wer:

i Comes Northumb.
4 Comes Berks.
3 Comes Bridgwater.

To go pre/ently.

2 Comes Dorfett.

i Ds. Pagett.
2 Ds. Robertes.

The Earl of Northumb, reported, ‘That the Lords Committees have
waited on His Maje/ty, concerning the Seats where the Duke of
Yorke and the Duke of Glocefter are to fit in Parliament; and His
Maje/ty /aid, “He conceived that the Seat on the Right Hand of the
State, where the King of Scotts anciently was wont to /it, will be of
no more U/e now,/eeing that Title is involved in His Maje/ty.” And
His Maje/ty /aid, “At the Parliament at Oxford, He Him/elf/at in
that Seat, as Prince of Wales-. Therefore dejired that Place may be
re/erved for the Prince of Wales-, and that the Seat on the Left Hand
of the State may be fitted /peedily for His Brothers the Duke of
Yorke and Duke of Glocefter.”'

And accordingly the Hou/e gave Directions to have it done.

On 22 April 1760, George II is recorded as having created his second
son, Edward Augustus, Duke of York. He wished to have the advice
of the Lords on where the new Duke should be placed. The Lords
Journals of 24 April 1760 contain the following entry in response to the
King’s request:

The Lord Delawar reported from the Lords Committees for Privi­
leges, to whom it was referred to con/ider of the Matter with which
the Earl of Holnerneffe acquainted the Hou/, by His Maje/ty’s
Command, relating to the Place which His Royal Highne/s the Duke
of York should occupy in this Hou/e, ‘That the Committee have met,
and con/idered the Matter to them referred; and have al/o con/idered
the Statute of the 31/t of King Henry The Eighth, for placing of the
Lords; and have come to the following Re/olution; videlicet, That it
is the Opinion of this Committee, that His Royal Highne/s the Duke
of York hath Place and Precedence in this Hou/e next after his Royal
Highne/s the Duke of Cumberland, and before the Archbi/hop of
Canterbury, the Lord Chancellor or Lord Keeper of the Great Seal,
the Lord Pre/ident of His Maje/ty’s Privy Council, the Lord Privy
Seal, and all other Dukes; and that His Maje/ty may direct his/aid
Royal Highne/s to be placed in a Chair, or Seat, to be prepared for
him, on the Left Hand of the Cloth of E/tate, if/uch/hall be His
Royal Plea/ure.’

Which Report was read by the Clerk.
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And the /aid Re/olution, being read a Second Time, was agreed
to by the Hou/e.

This report seemed to provide a sufficient basis for the introduction
of the next Duke of York, George Ill’s second son, Frederick. There
is no mention in the Journals that the matter was referred to the
Committee for Privileges.

However in 1892 when Queen Victoria created her grandson, the
future King George V, Duke of York she asked the House to consider
his place, because he was her grandson and not her son. The Journals
contain the following report from the Committee for Privileges:

The Earl of Morley reported from the Lords Committees for Privi­
leges, to whom it was referred to consider of the matter with which
the Marquess of Salisbury acquainted the House, by Her Majesty’s
command relating to the place which His Royal Highness the Duke
of York should occupy in this House; ‘That the Committee had met,
and considered the matter to them referred; and had also considered
the entries in the Journals of this House of the 16th and 17th of June
1890, in the matter of the Recommendation from Her Majesty the
Queen, relating to Her Majesty’s grandson His Royal Highness the
Duke of Clarence and Avondale’s place in this House; and had come
to the following Resolution; viz.

‘Resolved, That it is the opinion of this Committee that His Royal
Highness the Duke of York has place and precedence in this House
next after His Royal Highness the Duke of Connaught and Stra-
thearn, and before His Royal Highness the Duke of Cambridge, the
Archbishop of Canterbury, the Lord Chancellor or Lord Keeper of
the Great Seal, the Archbishop of York, the Lord President of Her
Majesty’s Privy Council, the Lord Privy Seal, and all other Dukes:
and that Her Majesty may direct His said Royal Highness to be
placed in a chair or seat to be prepared for him. on the left-hand of
the Cloth of Estate, if such shall be Her Royal pleasure.’

Which Report, being read by the Clerk, was agreed to by the
House.

'Resolved and Adjudged by the Lords Spiritual and Temporal, in
Parliament assembled, That His Royal Highness the Duke of York
has place and precedence in this House next after His Royal Highness
the Duke of Connaught and Strathearn. and before His Royal High­
ness the Duke of Albany, His Royal Highness the Duke of
Cambridge, the Archbishop of Canterbury, the Lord Chancellor or
Lord Keeper of the Great Seal, the Archbishop of York, the Lord
President of Her Majesty’s Privy Council, the Lord Privy Seal, and
all other Dukes; and that Her Majesty may direct His said Royal
Highness to be placed in a chair or seat to be prepared for him. on
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the left-hand of the Cloth of Estate, if such shall be Her Royal
pleasure.’

The introduction as Duke of York of George Vs second son did not
give rise to any reference to the Committee for Privileges, nor did it in
the case of Prince Andrew’s recent Introduction.



IX. PARLIAMENTARY PRIVILEGE
AN EVALUATION OF THE ‘REASONS FOR JUDGMENT’ IN R -V- REX FREDERICK
JACKSON, KEITH GODFREY HARRIS, HOWARD HILTON AND MORRES GEORGE,

1987, IN THE LIGHT OF TWO OTHER JUDGMENTS

BY M. J. ANDERSON

Parliamentary Officer, Legislative Assembly, New South Wales

In the Criminal Division of the New South Wales Supreme Court, on
Friday, 27 February, 1987, Mr Justice Carruthers published the reasons
for his findings in R -v- Jackson et al. Mr Jackson and his co-accused
were indicted upon the charge of conspiring together between 1
October, 1982 and 1 August, 1983, for money to be given to Mr Jackson
in his official capacity (as Minister for Corrective Services), in order
that he should be corrupted into ‘showing favour to certain persons in
violation of his official capacity.’

The Crown sought to have admitted as evidence against Mr Jackson
several pages of Hansard recording a speech made by Mr Jackson to the
Legislative Assembly. The Crown desired to use Hansard as evidence of
a consciousness of guilt on the part of Mr Jackson. It is important to
understand that Mr Jackson, the former Minister for Corrective
Services, was not being charged and tried because of what he had said
in Parliament. The issue in this case was whether the Crown could use
Hansard as evidence, to prove a conspiracy. Thus the question arose
as to whether Article 9 of the Bill of Rights (1 Will, and Mary, sess.
2, c.2,1688) prohibits the discussion in a court of law of the proceedings
of the Parliament.

In the modern vernacular, that well quoted Article declares:

‘That the freedom of speech and debates or proceedings in Parliament
ought not to be impeached or questioned in any court or place out
of Parliament’.1

Unlike the Federal Parliament of Australia and most other State
Parliaments, the New South Wales Parliament has yet explicitly to enact
its codes of Parliamentary Privilege. Instead, the privileges of the New
South Wales Parliament are scattered throughout the Common Law,
implied by necessity (Armstrong -v- Budd (1969) 71 SR (SNW) 386)
and conferred by limited legislation (for example, the New South Wales
Imperial Acts Application Act, 1969, No. 30 and the Parliamentary
Evidence Act, 1901, No. 43.2 Hence, because of the lack of statute
law affecting Parliamentary Privilege in New South Wales, the law of
precedence takes on even greater importance.
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In R -v- Jackson et al, the Crown Prosecutor argued that Article 9
of the Bill of Rights simply meant that no member of Parliament could
be prosecuted for what he said in Parliament. Owing to the judgment
of the Court of Appeal in Mundey -v- Askin, (1982) 2 NSWLR 369, His
Honour believed that the mere proof of what was said in Parliament, as
recorded in Hansard, would be admissible. The difficulty arose,
however, owing to how the Crown wished to use Hansard (that is, as
proof of a consciousness of guilt on the part of Jackson).

Two important judgments had preceded this case: one was delivered
by Mr Justice Cantor, the other by Mr Justice Hunt. Mr Justice Cantor
presided over the pre-trial proceedings of R -v- Lionel Keith Murphy,
publishing his ‘Reasons for Judgement’ on 5 June, 1985.

Mr Murphy was a former Federal Member of Parliament, having
held a couple of ministerial portfolios, including that of Attorney-
General and at the time of prosecution, was one of the seven judges
comprising the High Court of Australia (the country’s supreme court).

During proceedings, Mr Simos, Q.C. was granted leave to appear as
‘amicus curiae’ on behalf of the President of the Senate (the upper
house of Parliament of the Commonwealth of Australia). Mr Simos
submitted that Cantor J. should, of his own motion, disallow any ques­
tion that might be asked in breach of Parliamentary Privilege: that is,
Mr Simos urged the widest possible construction of Article 9 of the Bill
of Rights, 1688.

Cantor J. rejected the wide reading of Article 9, opting instead for
a narrower view, namely that:

*- . . the words “impeached or questioned” carry with them the
concept of having an adverse effect upon the freedom of speech oi
upon debates in parliament or upon proceedings in parliament.’3

that is,

‘. . . that the revelation in a Court of Law of what was said in a
House of Parliament does not necessarily impeach or question what
was said in Parliament. This occurs whether the revelation occurs by
the introduction into evidence of a copy of Hansard or by a question
put to a witness in cross-examination.’4
Cantor J. saw the wide reading of Article 9 suggested by Mr Simos,

as crippled with a critical flaw. The judge reflected upon the language
of Article 9, especially the final clause ‘or place out of Parliament’.
From his direct consideration and examination of the history and
language of the Bill of Rights, with particular reference to Article 9,
the learned judge concluded that the wide construction proffered by
Mr Simos would necessarily embrace as a breach of the Article -

‘. . . any critical comment or discussion outside Parliament of what
took place in Parliament.’3
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Thus for Cantor J. the wide interpretation of Article 9 was unaccept­
able, because newspaper editorials and social gatherings involving
political discussion, for example, had been going on and continued to
go on daily. Since the House decided to take no action in respect of
these continued breaches of Article 9, a wide construction therefore
was not able to be entertained.

Thus, on another question that arose - whether witnesses before a
parliamentary committee could be called to the stand in R -v- Murphy,
Cantor J. held that such appearances would not constitute a breach of
parliamentary privilege, because they would not necessarily be contrary
to the Bill of Rights, 1688. In order for a breach of Article 9 to be
constituted, there would have to be -

*. . . some adverse effect flowing from the cross-examination . . ,’6

This issue of whether witnesses who appeared before Senate commit­
tees could be called to appear in criminal trials, in order to be cross-
examined on their statements to such committees, emerged again during
proceedings before Mr Justice Hunt in the Supreme Court of New
South Wales on 17 March, 1986. The ’Reasons for Judgment’ were
published on 8 April, 1986.

Counsel, instructed by and acting on behalf of the President of the
Senate, argued that such witnesses in the trial of R -v- Murphy (1986)
5 NSWLR 18 could not -

*. . . without breach of parliamentary’ privilege be cross-examined in
relation to the evidence they had given before two Senate Select
Committees or in relation to any statement they had given to such a
committee.’7

The ’amicus curiae’ submitted that:

'. . . by reason of Article 9, whatever is said in parliament (which
includes what is said to a parliamentary committee) may not be
commented upon, used to draw inferences or conclusions, analysed
or made the basis of cross-examination or submission and no
comparison may be made between what is said by someone inside
parliament and what is said by him out of it.'8

Mr Justice Hunt rejected these submissions. He also held that since
the party against whom the evidence was tendered was a person entitled
to the benefit of the privilege and who had not objected to the evidence
upon that ground, that person should not therefore anticipate that the
trial judge would readily intervene of his own motion. Hunt J.
supported the earlier determinations of Cantor J. who had stated that
a trial judge had a duty (as did counsel) not to countenance any
evidence seeking admission into the trial, which was clearly a breach
of Parliamentary Privilege. Hunt J. added to this:
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*. . . whether or not a duty to intervene arises in any particular case
will obviously depend upon how readily apparent is the risk of such
a breach at the time . . .’’

There was no question as to whether the proceedings of a Senate
Select Committee were included within the Bill of Rights phrase
‘debates or proceedings in parliament’, because s.49 of the Constitution
of the Commonwealth of Australia (63 and 64 Viet, c. 12) declares:

'the powers, privileges and immunities of the Senate and of the House
of Representatives and of the members and the committees of each
House, shall be such as are declared by the Parliament and until
declared shall be those of the Commons House of Parliament of
the United Kingdom and of its members and committees, at the
establishment of the Commonwealth'.

Thus, parliamentary committees and their proceedings were covered
by the protection afforded by the Bill of Rights, 1688.

However, Hunt J. stated in his judgment that ‘amici curiae’ had
misinterpreted what was meant by the phrase "impeached or questioned'
in Article 9:

‘It is. in my view, quite wrong to assert as the applicants do assert.
that any challenge, any questioning, any discrediting, or any dispar­
agement of what is said in parliament or any attack upon it amounts
to a breach of parliamentary privilege if it takes place in a court or
similar tribunal, although conceding that such conduct does not
amount to a breach if it takes place elsewhere.’10

From this position. Hunt J. construed that Article 9 had the narrow
effect of guarding members of parliament and witnesses before parlia­
mentary committees from legal challenge by way of Court (or similar
proceedings) simply because they had exercised their rights of freedom
of speech. Hunt J. contended that this stand was supported by and
consistent with the "relevant mischief which the Bill of Rights was
enacted to remedy’11: that is, the use of the courts by King James II to
visit legal consequences upon members of parliament simply for what
they had said and done in parliament. The learned judge then
proceeded to quote the context of Article 9.

Thus, Hunt J. held that in curial proceedings (civil and criminal
actions) what has been said and done in the course of parliamentary
proceedings may not be the subject of the action, but may be used as
evidence of an offence committed elsewhere, or -

*. . . as evidence of a state of mind on the part of the member as at
some other time and place or by way of admission by him as to
conduct on his part at some other time and place.’12
Hunt J. referred to the case Gipps -v- McElhone (1881) 2 NSWLR 
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18 at 23, 25 (Full Court), where it was held (obiter) that evidence of
what a member had said in parliament could be used to establish the
motivation by malice of the member’s actions at another place and
time. This evidence was ruled admissible, despite its being absolutely
privileged. Even though the Bill of Rights 1688 applies to the New
South Wales Parliament, (owing to s.6 of the Imperial Acts Application
Act, 1969) there was no mention of Article 9 in the judgment.

So in April 1986, Hunt J. explicitly dissented from the judgments in
the cases of Church of Scientology of California -v- Johnson-Smith
(1972) 1 Q.B. 522, R -v- Secretary of State for Trade and others, ex-
parte Anderson Strathclyde pic, (1983) 2 All ER 233, R -v- Wainscot
Corporation (1899) 1 WALR 77 and Comalco Ltd. -v- Australian
Broadcasting Corporation (1983) 50 ACTR 1.

Instead Hunt J. provided four major rulings on Parliamentary Privi­
lege, the thrust of which stated that witnesses and accused in curial
litigation could be cross-examined on their statements in parliament or
parliamentary proceedings and that a jury could be asked to evaluate
any inconsistency that might arise between that said and done in Parlia­
ment and that said and done outside of parliament (provided, of course
that what had transpired in parliament was not the cause of the action).

In the light of this legal climate, one can now embark upon an
analysis of Mr Justice Carruthers’ judgment in R -v- Jackson, et al.

On the thirteenth day of the trial, in the absence of a jury, the Crown
Prosecutor informed the judge that he proposed to tender as evidence
against Jackson (a former Minister for Corrective Services) several
pages from Hansard, one page being a question without notice to
Jackson and his reply to that question, regarding his relationship with
Harris, one of his co-accused. A couple of other pages from Hansard
recorded a speech made by Jackson to the House, after his resignation
as a Minister of the Crown.

The Crown Prosecutor submitted that the Hansard evidence was
admissible because it related to other issues in the trial and was ‘by
reference to the other evidence in the trial, patiently untrue’.13 It was
also suggested by the Crown that if the Hansard evidence were to be
admitted then the jury would be satisfied to the ‘requisite standard’
that:

. . . Jackson had deliberately told lies in the House relating to
material issues in the case and that his motive was a realisation of
guilt and a fear of the truth’.14

That is, the Crown Prosecutor sought to use Hansard as a means of
corroboration.

Both counsel for Jackson and counsel appearing as ‘amici curiae’ for
the Speaker of the Legislative Assembly of New South Wales objected 
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to the tendering and admission of such evidence, on the ground that it
would breach Parliamentary Privilege.

Mr Justice Carruthers rejected the approach made by the Crown
Prosecutor.

Carruthers J. returned to the judgment of Brown J. in Church of
Scientology -v- Johnson-Smith (1972) 1 QB 522. Brown J. held that an
examination of the proceedings of parliament was not limited to the
exclusion of a cause of an action but was to be extended so as to
exclude its use to support a cause of action - that is, such evidence
could not be used as either the ‘causa sine qua non’ or the ‘causa
causans’.

Carruthers J. also acknowledged his general support for the decision
of Dunn, L.J., in R -v- Secretary of State for Trade and Ors. ex parte
Anderson Strathclyde pic. (1983) 2 All ER 233. Dunn, L.J. had
concluded that there could be no distinction between using a report in
Hansard to support a cause of action arising out of Parliament and for
using Hansard to support a ground for relief in a course of litigation
over something which had transpired out of Parliament, for -

‘In both cases the court would have to do more than take note of
the fact that a certain statement was made in the House on a certain
date. [They would have to be considered] with a view to determining
what was the true meaning of them and what were the proper infer­
ences to be drawn from them.’15

Hence the conflict with Article 9 of the Bill of Rights.
Carruthers J. distinguished the case of Mundey -v- Askin (1982) 2

NSWLR, 369 (actually held in 1975) from the present case, by
considering the intentions of the Crown Prosecutor.

In Mundey's case (a defamation action) a Hansard report was
tendered to prove as a fact that something was said in parliament.
There was no debate or examination of the circumstances in which
the parliamentary dialogue had taken place, or the motives of the
participants.

However, in the Jackson trial, the Crown Prosecutor sought to go
beyond the bounds of proving what was said in the House. He desired
to establish that Jackson had misled the House with lies. The substance
of these lies, it was argued, was related to matters which were material
issues in the trial of Mr Jackson and his alleged fellow conspirators.
According to the Crown Prosecutor, these lies of Jackson were motiv­
ated by a realisation-of guilt and a fear of the truth.

Hence, Carruthers J. deduced that if Hansard were admitted in
evidence for this purpose it would constitute a breach of the ambit of
Article 9 of the Bill of Rights, for examination of the Hansard would
necessarily have involved an inquiry into the motives and intentions of
Jackson while before the House.
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Thus, the Court would have been guilty of impeaching and ques­
tioning the debates and proceedings in parliament.

Carruthers J. therefore resorted to English and American precedents
which demanded a wide reading of Article 9; without a wide construc­
tion, its purpose could not be effected. The interests of parliament as
a whole are paramount to those of the individual. Hence, Carruthers
J. endorsed a statement by Gibbs, A.C.J. in Sankey -v- Whitlam (1978)
142 CLR 1 at 35:

. a member of Parliament should be able to speak in Parliament
with impunity and without any fear of the consequences.’

Thus with ‘unfeigned respect’, Carruthers J., (a judge junior to Hunt
J.) rejected Hunt’s J. narrow' construction of Article 9 of the Bill of
Rights. For Carruthers J. the mischief that Article 9 sought to cure was
not just the protection of the exercise of the freedom of speech and
debates or proceedings in parliament from impeachment or questioning
in a court or place out of parliament, but included the protection of
Hansard and a Member of Parliament’s immunity from prosecution by
assertion from the Crown that lies told in the House were:

*. . . eloquent of his guilt of a criminal offence the foundation of
which was not something done or said in the Parliament.’16

Carruthers J., thus upheld the Privileges of the Parliament of New
South Wales. However, his judgment delivered on 27 February, 1987,
was preceded by a statement from the President of the Senate on 4
June 1986 concerning Parliamentary Privilege. In an unprecedented
step the President initiated legislation - the Parliamentary Privileges
Bill, 1986. Such action was taken by him in direct response to the
judgments of Cantor J. and Hunt J. Both the President and the Senate
had felt these judgments imposed a serious threat upon the freedoms
of Parliament as conferred by Article 9 of the Bill of Rights, 1688. The
Bill supports a two-fold purpose: firstly, to provide for principal changes
in the law recommended by the Joint Select Committee on Parliamen­
tary Privilege (Final Report, October 1984); and secondly, to avoid the
consequences of the interpretation of Article 9 of the Bill of Rights,
1688, as offered by the judgments of Mr Justice Cantor and Mr Justice
Hunt. At the time of writing of this article, the proposed Bill has been
passed in the Senate and the second reading debate adjourned in the
House of Representatives.

Although the New South Wales Joint Select Committee upon Parlia­
mentary Privilege published its findings and recommendations in
September 1985, no legislation has yet been proposed.

1. Sources of English Legal Hislory. Evans. Michael and Jack. R. Ian (eds.) Butterworths. Sydney. 1983. p. 354.
•X For elaboration refer lo article vi 'The Joint Select Committee on Parliamentary Privilege' (New South Wales!.

Cooks Icy, G. H.. The Table. Vol. LIV, 1986. Houses of Parliament. London.
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X. CONSTITUTIONAL REFORM IN NEW ZEALAND

BY D. G. MCGEE

Clerk of the House of Representatives, New Zealand

In recent years Canada has taken steps to ‘patriate’ her constitution
and last year’s volume of The Table records the severance of most of
the remaining constitutional links between Australia and the United
Kingdom. In 1986 New Zealand enacted its own version of consti­
tutional reform with the passing of the Constitution Act 1986 which
came into force on 1 January 1987.

There was no question of the New Zealand constitution being patri-
ated in the Canadian sense. For one thing, New Zealand does not have
a written constitution in the sense of a fundamental law which is subject
to special rules for its amendment. (From this point of view, the title
of the legislation - Constitution Act - is somewhat misleading.)

Secondly, the body of law which deals with the rules by which New
Zealand is governed (its constitutional law) has been under New
Zealand’s control since 1947, when the New Zealand Parliament
assumed full power to amend the Imperial legislation that had granted
it self-government in 1852.

The Constitution Act 1986 was the result of a study carried out by a
committee of senior officials in 1984-85. The Act gathers together in
one piece of legislation all of the important legislative provisions
touching on the government of New Zealand. It also makes a number
of significant amendments to these provisions.

Insofar as the reform exercise had one cause, it resulted from a rare
occurrence in New Zealand - a constitutional crisis.

In July 1984 the National party Government was defeated at a snap
general election. The incoming Labour party Government believed that
an immediate devaluation of the dollar was necessary and asked the
outgoing Government (which was still legally in office) to effect this.
The defeated Prime Minister did not agree that a devaluation was
necessary or desirable and disputed that he was obliged to carry it out
on behalf of his successor.

One solution to this would have been for the National Government
to have resigned immediately (as in the United Kingdom for instance)
and for the new Labour Ministers, or at least some of them, to have
been sworn in to office. However, this course did not appear possible
because of the then state of the law which required that no person
could be appointed as a Minister unless ‘at the time of appointment’
that person was a Member of Parliament. Under New Zealand’s elec-
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toral system generous provision is made for absentee voting, with the
consequence that although, with few exceptions, the result of the elec­
tion is known on polling day, the final result in each electorate is not
declared and the writs are not returned until 10 or 12 days later. Not
until then does a successful candidate become a Member of Parliament
and therefore eligible to be appointed as a Minister.

The 1984 impasse was resolved by the Prime Minister accepting that
during this interregnum the outgoing Government’s conduct was subject
to certain constitutional conventions and that these involved it acting
on the advice of the incoming Government on a matter of economic
significance, like devaluation, that could not be delayed until the
incoming Government was in a position to take office. He therefore
devalued the dollar in accordance with the wishes of the Labour party.

However, these events had revealed that the rules for the transfer­
ence of power between different Governments at least required review,
for a leisurely succession to office of a new Government might, in
certain circumstances, be undesirable. When setting up the Officials’
Committee to study this matter. Cabinet also gave it a brief to consider
a general reorganisation of constitutional provisions with a view to the
enactment of one New Zealand Act which would bring together the
most important constitutional provisions in existing legislation.

The Officials’ Committee's report was published in February 1986
and annexed to the report was a draft bill to implement its recommen­
dations. A Constitution Bill was subsequently introduced by the
Minister of Justice and this Bill passed through all its stages with very
little debate either in the House or in the community at large.

With the enactment of the Constitution Act, the previous Imperial
legislation (the New Zealand Constitution Act 1852) is repealed, with
the result that the legislative provisions containing the rules for the
government of New Zealand are now wholly contained in New Zealand
legislation. In this sense, the New Zealand ‘constitution’ has been
patriated.

Salient features of the new Act

1 The Sovereign
For the first time, legislation expressly provides that the Sovereign

in right of New Zealand is the head of State of New Zealand. The
former requirement that on the demise of the Crown members of
Parliament must swear an Oath of Allegiance to the new Sovereign, is
abolished.

2 Appointment of Ministers
The problem alluded to above has been overcome by allowing a

person who was a candidate for election at the preceding general elec­
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tion to be appointed as a Minister of the Crown with the proviso that
unless that person becomes a member of Parliament within 40 days of
the appointment, he or she vacates office.

In the circumstances of 1984 it would have been possible for the
leader of the Labour party to have been appointed Prime Minister on
the day of the election and some 10 days before he was formally
declared elected as a member of Parliament. It is not intended that in
the ordinary case there should be undue haste in changing Govern­
ments. The 10 or 12 days followed for a changeover is seen as being a
dignified and efficient means for the transfer of power. However, the
new provision does ensure that, in an emergency, a new Government
is in a position to take office straight after the election.

3 Parliament of New Zealand
When self-government was conferred on New Zealand, the power to

make laws was vested in a General Assembly of New Zealand consisting
of the Governor-General, the Legislative Council and the House of
Representatives.

The Legislative Council was abolished in 1951 and the Sovereign did
not appear to be a constituent part of the General Assembly although,
under legislation first passed in 1953, the Sovereign could exercise any
of the statutory powers of the Governor-General.

The new Act alters the situation in a number of ways. It creates a
Parliament of New Zealand in place of the General Assembly. It is this
body which has full power to make laws. The Parliament of New
Zealand consists of the Sovereign in right of New Zealand and the
House of Representatives.

The Act provides that a Bill which has been passed by the House of
Representatives shall become law when assented to by the Sovereign
or the Governor-General. The provision omits a reference contained
in the previous law to the withholding of the Royal Assent.

This was done over the objections of a minority of the Officials'
Committee and occasioned the only dissenting speeches on the Bill’s
provisions during its passage through the House. It does not appear
to have altered the constitutional position that the Sovereign or the
Governor-General, acting on advice, may withhold assent.

The previous law contained no time requirements for the General
Assembly to meet following a general election. In practice, a meeting
had to be held before 30 June following the election in order for supply
to be obtained. The new Act requires Parliament to meet not later than
six weeks after the day fixed for the return of the writs for the general
election. In practice this means that it must meet within two months of
the holding of the election.

It is still the Crown which, by proclamation, appoints the actual day
for Parliament to meet, but provision is made for Parliament to be 



CONSTITUTIONAL REFORM IN NEW ZEALAND 103

summoned, prorogued, or dissolved by a Proclamation which becomes
effective on being publicly read by some person authorised to do so by
the Governor-General in the presence of the Clerk of the House of
Representatives and two other persons. This form of proceeding is not
intended to replace the normal mode whereby a Proclamation becomes
effective on being published in the Government gazette, but it is
intended to provide a speedy alternative means of summoning, proro­
guing or dissolving Parliament if necessary. Finally, it is made clear
that Parliament can, if necessary, be summoned to meet on a day earlier
than that to which it stands prorogued.

4 House of Representatives
There has over the past few years been some academic debate about

whether the House of Representatives was a continuing body with a
fluctuating membership or whether it went out of existence on the
dissolution of the General Assembly.

In a court case some years ago (Ualesi v. Ministry of Transport [1980]
1 NZLR 575) a person convicted on a drinking driving charge argued
on appeal that the breathalyser device used to test him had not been
approved by the Minister of Transport as required by law, because the
Minister who had approved it had not been validly appointed as
Minister. He had not been validly appointed, it was said, since at the
time of his purported appointment as Minister he was not a member
of Parliament as the House did not exist at that time and no one can
be a member of a non-existent body. The time at which the House was
said to come into existence was variously argued to be the date of the
return of the writs, the date the General Assembly was summoned to
meet, and the date on which it actually did meet. The judge in fact
held that the House never went out of existence and that the Minister
had been validly appointed. Despite his ingenious argument, the
defendant was disqualified from driving. The new Act puts the question
beyond doubt by providing that the House shall be regarded as always
in existence, notwithstanding the dissolution of Parliament.

There are new provisions dealing with the term of office of the
Speaker and members of Parliament. To clear up doubt, it is now
expressly provided that a successful candidate legally becomes a
member of Parliament on the day after the return of the writ for the
election and holds office until the close of polling day at the next
election. (This was enacted by way of an amendment to the Electoral
Act as part of the constitutional reform.) It is also expressly provided
that the Speaker holds office until the close of polling day at the next
election instead of ceasing to hold office on dissolution.
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5 Judiciary
As befits a Constitution Act, a section is reserved for the judiciary.

Two constitutional provisions dealing with the removal of judges and
the non-reduction of judges’ salaries are included. The power of
suspending a judge of the High Court is removed and the law on
removing a High Court judge is clarified to provide that the only manner
in which a judge can be removed is by the Sovereign or Governor-
General following an address from the House of Representatives on
the grounds of misbehaviour or incapacity.



XI. THE CHANNEL TUNNEL BILL IN THE HOUSE OF
COMMONS

BY L. C. LAURENCE SMYTH

Senior Clerk, House of Commons, United Kingdom

The History
The proposal to build a fixed link between Britain and France has a

long history, dating back to Napoleonic times, if not earlier. The most
recent attempt to build the tunnel was abandoned by the British
Government in January 1975. A Treaty between the British and French
Governments, signed in November 1973, had been followed by the
passage of the Channel Tunnel (Initial Finance) Act 1973, providing
for Treasury guarantees for loans connected with the project. The Bill
to authorise the construction of the Tunnel was introduced into the
House of Commons in November 1973 and managed to get as far as
its Report stage, despite the two general elections in 1974, before the
project was abandoned.

The Transport Committee
The present proposal has its origin in a British Rail initiative early

in 1979 to submit a feasibility study to the Department of Transport
for the construction of a single track railway tunnel under the English
Channel for the conveyance of passenger and freight trains between
Great Britain and the European mainland.

The departmentally related select committees were established in
1979, following the approval of the 1977-78 Procedure Committee
Report.1 The Members of most of the new select committees were
nominated on 26 November 1979. At its first public meeting on 23
January 1980, the Transport Committee took evidence from the
Minister of Transport and officials on the organisation and responsibili­
ties of the Department of Transport.2 The Minister told the Committee
that no decision had been taken on the Channel tunnel, and that he
would welcome an investigation of the subject by the Select Committee,
although he added, ‘far be it from me to suggest what the Select
Committee should look at’.3

The Transport Committee resolved on Tuesday 25 March 1980 to
inquire into the Channel Link.4 A week later, the Committee made a
Special Report to the House asking for the power to appoint at least
one sub-committee.5 The Committee drew attention to its difficulty in
carrying out its promised inquiries into the annual public expenditure
White Paper and into an important White Paper on roads policy as well
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as an inquiry into the prospect of fixed Channel link which the
Committee regarded ‘as a matter of urgency’.6 The Transport
Committee was not alone in its criticisms of the limitations of the new
departmentally-related select committees, but to date there has been
no extension of the power to appoint sub-committees beyond the four
allowed in the Standing Order (one each to the Treasury and Civil
Service, Home Affairs and Foreign Affairs Committees and a ‘joint
sub-committee’ on nationalised industries, which has never met).

The Committee took oral evidence in public on 16 occasions between
May and November 1980, and reported in February 1981.’ The
Committee reviewed the history of the previous tunnel project, and the
projected growth of non-Channel traffic, and concluded that ‘we are in
favour of facilitating the construction of a fixed Channel link’.8 The
Committee identified three main options: a tunnel, a submerged tube.
a bridge. The Committee considered a fourth ‘do-nothing’ option but
concluded ‘although it should not be the function of Parliament to give
subsidised support to a new form of Channel crossing which would
undermine the profitability of existing modes, it is equally not the role
of Parliament to prevent the development of new modes which would
fairly compete with existing operators, even if some existing operation
were to suffer in consequence.’’ The bridge and submerged tube options
were considered by the Committee to rely too heavily on unproven
technology to be realistic possibilities in the near future. ‘If it is
considered desirable to proceed with the choice of a fixed link option
and to undertake its construction within the reasonably near future and
with reasonable certainty about the construction time and cost involved.
that option must inevitably take the form of some kind of bored railway
tunnel’.10 The rail-only option was regarded by the Committee as the
least damaging to environmental interests and to the competing cross­
Channel operators since some freight and passengers would be attracted
away from road vehicles to the trains, with all vehicular traffic
continuing to use the ferries. The Committee rejected the possibility of
a road link through a tunnel on practical grounds.22 Nonetheless, the
Committee thought that it would be unwise to rule out the provision
of a vehicle-carrying facility at a later date and suggested that an
enlarged tunnel should be built to allow for a subsequent introduction
of such a service. The Committee endorsed the Government's reluc­
tance to commit public money to the project, concluding that it was
right that the burden of financing a Channel link should fall overwhelm­

ingly on the private sector’.12 The Committee called for a full debate
in the House on a Government White Paper containing both a reply
to the Committee’s Report and the Government’s own firm proposals.13

The Committee took evidence from the Secretary of State for Trans­
port on Wednesday 17 February 1982, who presented an interim reply
to the Committee’s Report.14 The chief developments had been the 
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agreement between the British Prime Minister and French President at
a September 1981 summit meeting to establish a joint study group and
the completion of a report on the proposals for a fixed Channel Link
by Sir Alec Cairncross KCMG, a former Head of the Government
Economic Service, who had chaired the Advisory Group responsible
for studying the abortive project of 1974. The Committee published
the full Cairncross Report with the Minutes of Evidence of the meeting
on 17th February 1987. Sir Alec’s conclusion was that ‘there is no
overwhelming case for a fixed link’ and that the margin of advantage
in having a fixed link would be rather low. He pointed to the consider­
able extra traffic possible in a twin-tunnel system for a relatively small
additional construction cost.15

In the first three years since the Channel Tunnel project had been
revived, the scheme most likely to succeed had grown from a single
tunnel only large enough to take standard trains, to a pair of tunnels
each large enough to accommodate vehicle-carrying services from one
terminal just outside one end of the Tunnel to the other. During this
period, the conservation interests had been muted and the focus of
attention had been mainly on the alternatives to a rail-only link,
although the existing cross-Channel services had begun to develop the
case for a 'do-nothing' option. The major constraints were the decision
of the British Government not to commit public money to the scheme
and the delicacy of reaching agreement with the French Government.
In addition, some observers detected a reluctance in senior Government
circles to endorse a rail-only solution while any possibility of a ‘drive-
through’ link remained. Parliament’s involvement had been chiefly
through the select committee system, which had allowed the Transport
Committee to pick up a hint from the Minister and conduct an inquiry
which helped to clarify the issues and narrow the options.

The Choice
The Report of the Joint Study Group of British and French officials,

which was published in June 1982. concluded that the balance of advan­
tage lay with twin bored rail tunnels with a vehicle shuttle, constructed,
if necessary, in phases. The Secretary of State for Transport and his
French opposite number accepted an offer from a group of bankers to
examine the conditions necessary for a fixed link to be financed by
the private sector. The Franco-British Channel Link Financing Group
reported in May 1984. The bankers concluded that a twin-bored rail
tunnel with a vehicle shuttle service was the only scheme likely to
attract adequate private financing. The Government remained firm in
its position 'that any project would have to be financed entirely without
the assistance of public funds and without commercial guarantees by
the Government.’lf’

The British and French Governments agreed on 14th November 1984 
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to set up a working group of officials to prepare guidelines for potential
promoters to submit schemes for a choice to be made by the two
Governments. The Invitation to Promoters, which was published on
2nd April 1985, laid down the financial framework within which
Promoters would have to operate. Of the nine schemes submitted
before the deadline on 31st October 1985, four were found to comply
with the terms of the Invitation to Promoters. The Government
announced its intention of making a decision by January 1986, and the
Transport Committee accordingly took evidence on two successive days
in November and made a Report on 2nd December 1985.17

By the autumn of 1986, the operators of cross-channel ferry services
based in Dover had formed a company (Flexilink) to argue the case
against a fixed link on economic grounds. The Transport Committee
took evidence from Flexilink, but did not address directly the question
of whether a fixed link was justified. The Committee’s Report reflected
some disagreement within the Committee: ‘It is not a subject on which
there is unanimity among those submitting evidence, nor among
Members of the Committee, indeed some Members see no economic
or social necessity for such a link. However, as we accept there appears
to be Government momentum in favour of a fixed link, we have concen­
trated much of our analysis on a consideration of which project might
most readily meet the criteria we consider important if a decision in
favour of the fixed link is finally taken.’18 The ‘Government momentum'
discerned by the Committee was critically dependent on the ability of
the private sector to raise the money for construction on the financial
markets and to run the operation at a profit.

The schemes considered by the Committee were a bridge (Euro­
bridge), a combined road/rail tunnel scheme (Channel Expressway),
twin bored rail tunnels with a vehicle-carrying shuttle service (Channel
Tunnel Group) and a combined bridge/tunnel scheme involving the
construction of the ‘islands’ in the Channel at either end of a tunnel,
each linked by a bridge to the nearest mainland (EuroRoute). One of
the schemes, Channel Expressway, was proposed by British Ferries
Ltd, one of the ferry operators, whose Chairman argued ‘the Govern­
ments are going to award a concession and therefore it is irrelevant
whether or not there is a case for the fixed link.’19 The Committee
reviewed the criteria according to which the choice should be made,
and recommended that ‘if the Governments decided to go ahead with
a fixed channel link, their choice would lie with the Channel Tunnel
Group. Only if the Governments consider a fixed road link to be
indispensable should the choice fall on EuroRoute.’20

The decision in favour of the Channel Tunnel Group scheme was
predictable, given the Government’s insistence on a scheme that was
practicable and profitable. The practicability consisted in the construc­
tion of twin-bored railway tunnels; the profitability arose from the 



THE CHANNEL TUNNEL BILL IN THE HOUSE OF COMMONS 109

addition of a vehicle-carrying shuttle train facility. The shuttle exacer­
bated the environmental impact of the Tunnel by increasing the size of
the terminal itself and increasing the flow of road vehicles to the shuttle
terminal, while reducing the probability of freight being attracted to
rail. More significantly for its competitors, a shuttle facility would be
in direct competition with the existing ferry services.

The Transport Committee’s Report had looked ahead to the parlia­
mentary procedures to be followed in authorising the construction of a
fixed link. The Committee recommended that a substantive debate
should be held before the signing of a Treaty between the UK and
France.21 The Committee noted that the necessary legislation would be
introduced in the form of a hybrid bill. Although introduced as a
public bill by the Government, there would be an opportunity for
organisations and individuals to present petitions to the House against
the provisions in the Bill, and for Petitioners to have their cases heard
by a select committee to which the Bill would be committed after
Second Reading. In a general statement of hybrid bill procedure, the
Transport Committee pointed out that ‘the hybrid bill procedure in
effect allows little discretion to the committee on the bill. Much depends
upon the attitude of the promoter of the bill and his willingness not to
challenge the locus standi of the petitioners.’22 The Committee reported
the statement of the Government Counsel at the outset of the 1974
select committee stage that ‘the Secretary of State has decided to take
no formal objection to the locus of any of the Petitioners.’23 The Trans­
port Committee recommended ‘that this precedent be followed, tha'
the fullest possible latitude again be allowed to petitioners and that a
those whose petitions conform to the basic requirement of relevanc
be allowed to be heard.’24 It is perhaps surprising that the Committei
invoked such a ‘precedent’; the circumstances surrounding each hybrid
Bill are different and each select committee on a hybrid bill has been
faced with different problems. As it turned out the 1986 Select
Committee on the Channel Tunnel Bill was faced with a number of
problems that were not ‘precedented’ by the experience of the Select
Committee on the 1974 Bill. Nor was the ‘precedent’ well founded in
the actual case of the 1974 Select Committee. Government Counsel did
in fact later in the proceedings object to certain Petitioners being heard
on matters that were, in the Government’s view, part of the principle
of the Bill, and also argued that two associations which were among a
number of organisations presenting a joint Petition should only be
heard ‘upon such of the allegations in the petition concerning them to
the extent, if at all, that they can satisfy the Select Committee that
their rights and interests may be affected and that their objections, as
expressed in the Petition, are not directed to matters affecting the
principle of the Bill.’25 In argument, Government Counsel submitted
that ‘those two societies cannot show that their rights and interests may 
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be affected in a manner different from that in which the interests of
members of the general public are affected.’26 The Select Committee
resolved that the organisations had no locus standi before the
Committee.27 The ‘basic requirement of relevancy’ proposed by the
Transport Committee was not apparently intended to conflict with the
well-established rule that the decision of the House on Second Reading
should be regarded as endorsing the principle of the Bill.

The Government arranged a full day’s debate on a Motion for the
Adjournment on Monday 9th December 1985.28 In opening the debate,
the Secretary of State for Transport explained that no decision had yet
been taken on the choice of a fixed link scheme, or whether a fixed
link should be built at all. His opening speech was largely devoted to
the procedure to be followed by the Bill, and the rejection of a public
local inquiry. Under the Town and Country Planning Acts and the
Highways Acts, public inquiries have become widely used procedures
in the United Kingdom. The essence of the public inquiry system is
that a salaried inspector collects all the evidence and reports to the
Secretary of State, who may exercise his statutory powers to accept,
reject or vary the inspector’s recommendation. The Secretary of State
pointed out that in the case of the Channel link, a public inquiry would
be in addition to, rather than instead of, a hybrid bill, since the
Secretary of State had no statutory power to authorise many of the
necessary works and concessions which were needed for rail instal­
lations. The Secretary of State for Transport made clear his discontent
with the existing planning system: ‘Delay has become a weapon used
under our planning procedures to frustrate development. I have to tell
the House that a lengthy public inquiry would sound the death bell for
.he link. -’ The Opposition front-bench spokesman argued that a full
aubhc inquiry was essential in order to reach a reasoned decision on a
project of such magnitude as the fixed link. The House divided on the

journment Motion, with a small number of Government backben­
chers joining the Opposition in the Aye lobby. The Motion was
defeated by 277 to 181.

The joint decision of the United Kingdom and French governments
was announced in Lille on Monday 20th January 1986. by the British

rime Minister and the French President, to support the Channel
unnel Group s proposal for twin railway tunnels with a shuttle service.

n is statement to the House of Commons on the same day. the
secretaiy of State for Transport announced that the Channel Tunnel
Oroup had undertaken to produce proposals by the year 2000 for the
construction of a drive-through link. The clear favourite had emerged

e winner. There remained a good deal of hostility to the project,
owever, chiefly on the grounds of the Tunnel's effect on competing

cross-Channel services, and its impact on the environment in Kent. The
secretary of State encouraged the view that the hybrid bill procedure 
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could accommodate these objections: ‘I shall encourage the Select
Committee to be as wide as possible in accepting petitioners’30 ... ‘I
join the hon Gentleman in hoping that the Select Committee on the
hybrid Bill will be prepared to travel and hear evidence in the affected
areas of Kent’31 . . . ‘The procedures of the hybrid bill Committee will
allow almost anyone who is affected to make representations, not just
to the Committee in this House, but to the Committee in another
place.’32

The Government’s White Paper33 setting out the grounds for choosing
the Channel Tunnel Group scheme was approved after a half-day’s
debate on Monday 10th February 1986. The White Paper contained a
pledge that ‘the Government, as sponsor of the Bill, will not seek to
oppose the right of anyone to appear before the Committees on a
petition to secure protection, either for their personal interests, or for
the proper interests of any organisation or group which they may have
been appointed to represent.’34 In winding up the debate, the Minister
of State, Transport announced his intention to produce a layman’s
guide to the procedure applying to a hybrid bill and the opportunities
available for consultation and objection.35 A formal Treaty between
the United Kingdom and France was signed by the French President
and the British Prime Minister in a ceremony at Canterbury Cathedral
on Wednesday 12th February 1986. The Treaty provided for the
Governments to permit the construction and operation of a Channel
fixed link by private Concessionaires, subject to ratification after the
necessary legislation had been passed in both countries. The formal
Concession Agreement between the British Secretary of State for
Transport and the French Minister for Urban Affairs, Housing and
Transport on the one part and the Channel Tunnel Group Limited and
France-Manche S A of the other part, was made on 14th March 1986.36

The Bill and the Standing Orders
The Channel Tunnel Bill was given its formal First Reading on 17th

April 1986. On the following day the customary Order of the House
was made by book entry37 that ‘the Examiners of Petitions for Private
Bills do examine the Channel Tunnel Bill with respect to the applica­
bility thereto of the Standing Orders relative to Private Business’. Such
a book entry is made in respect of any bill which the Clerk of Public
Bills considers to be prima facie hybrid when it is first introduced. The
Examiners are appointed by both Mr Speaker (in respect of the House
of Commons) and by the House of Lords and are usually the Clerks
of Private Bills from each House. The Standing Orders referred to are
chiefly concerned with the manner in which information relating to a
Bill is laid before Parliament and drawn to the attention of those
affected. The compliance with Standing Orders is the responsibility of
the Government Agent, who is appointed from among the list of solici­
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tors on Roll ‘A’ of parliamentary agents eligible to promote private
bills. The Examiners reported on 28th April 1986 that the Standing
Orders had not been complied with. Each applicable Standing Order
dealing with the deposit of plans, advertisements in newspapers and
letters to affected landowners etc. requires the notices to be carried out
by particular dates in November and December. Thus each year almost
all private bills are published at the same time. In respect of the Channel
Tunnel Bill, the Government had done everything that was required
by the Standing Orders, but had inevitably failed to do it at the required
time, since all the requisite deposits and notices had been carried out
in April at the same time as, or shortly after, the Bill’s First Reading.38

It is, of course, a principle that the Examiner, as an officer of the
House, having discovered the fact that Standing Orders have not been
complied with, the decision about whether to allow a Bill to proceed
nonetheless is taken not by an officer but by a Committee of Members.
The Examiner’s Report was accordingly referred pursuant to private
business Standing Order 104 to the Standing Orders Committee on 28th
April 1986.

It may be supposed that opponents of the Bill hoped for a change
of Government in the next general election which was widely expected
to be called in the course of 1987, perhaps as early as May. Others,
including rebel Government backbenchers, might have relied on the
financial markets failing to support the Tunnel scheme even if the Bill
were passed. In either view, delay, as so often in parliamentary
conflicts, was the first resort of the Bill’s opponents.

Dover Harbour Board and Sealink UK Ltd, as potential competitors
of the Tunnel, both deposited petitions against dispensing with the
Standing Orders on April 1986. These petitioners had not sought (by
memorial) to appear at the Examiners’ proceedings. Accordingly,
pursuant to private business Standing Order 107A, they could not
appear before the Standing Orders Committee. However at the meeting
of the Standing Orders Committee on Tuesday 6th May, which was the
earliest reasonable date for its meeting following the Examiners’
Report, the Committee passed a Motion ordering its Chairman, the
Chairman of Ways and Means, to give notice of a Motion in the House
referring the two Petitions to the Committee.39 This Motion was duly
carried without debate at the time for unopposed private business on
the following day, Wednesday 7th May. Rather than meeting in the
week following that decision, as might have been expected, the Standing
Orders Committee did not meet again until Tuesday 20th May 1986,
when it heard the arguments put forward by the Government Agent
for dispensing with the Standing Orders and by another Agent on Roll
‘A’ acting on behalf of the two Petitioners. The Petitioners argued that
their interests would be unfairly affected unless, first, a period of at least
eight weeks was allowed from the date of the Bill’s Second Reading for 
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the depositing of Petitions; secondly a further pause of at least three
months should ensue before the meeting of the Select Committee;
and thirdly, the Concessionaires (Channel Tunnel Group) should be
required to justify the proposals in the Bill, instead of the principle
being decided by the House on Second Reading with the onus of proof
on the Select Committee being on Petitioners to justify their proposed
amendments.40

The composition of the Standing Orders Committee does not reflect
the relative party strengths in the House as a whole; its Chairman is
the Chairman of Ways and Means, and the other Members are the two
Deputy Chairmen of Ways and Means and four backbench Members
from each side of the House. After the Committee’s deliberations, the
Chairman of Ways and Means announced that he considered it would
be wrong and invidious for the responsibility of deciding the issue to
be devolved upon any one individual as would have been the case had
he been called upon to exercise his casting vote. The Committee had
accordingly agreed to a pre-emptive resolution, ‘That, in the event of
an equality of votes being cast for and against dispensing with the
Standing Orders, the Chairman do make a Special Report to the House
that the Committee declines to make a recommendation as to whether
the Standing Orders ought to be decided by the House.’41 The
Committee did indeed split equally, with both Deputy Chairmen and
three of the four Government back benchers voting to dispense with
the Standing Orders, and all four of the Opposition back benchers with
the remaining Government backbencher voting against. Accordingly,
the Standing Orders Committee declined to carry out its usual function,
and the matter was left to the House. Given the Government majority
in the House, the eventual decision could not be in doubt, but the
indecision of the Standing Orders Committee resulted in further delay
to the Bill and the need for an additional debate on the floor of the
House before the Second Reading debate. It remains to be seen
whether the failure of the Standing Orders Committee to take a decision
was an aberration, or whether it reflects the inadequacy of the present
procedure to deal with highly-charged political issues. If it is a good
idea to reserve the power to dispense with Standing Orders to Members
rather than officers, then by the same token, it might be considered
generally desirable for such decisions to be taken by an independent
Committee rather than by a whipped majority on the floor of the
House.

Furthermore, an independent Committee might be expected to
decide any question on principles of equity, and not on their attitude
to the contents of the Bill. An adverse decision by the Standing Orders
Committee could of course have been overturned by a Government
Motion in the House, though no doubt such a course of action would
have been severely criticised. A favourable decision for the Bill to 
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proceed, by however slim a majority in the Committee, would not have
been open to further review by the House unless the Government chose
deliberately to disrupt the progress of its own Bill. In a political sense,
therefore, the actions of the Standing Orders Committee may be under­
stood, as giving the minority point of view a chance of expression on
the floor of the House; but it remains hard to see any procedural
objection to dispensing with the Standing Orders.

The Motion to dispense with the Standing Orders, in order to enable
the Bill to proceed to a Second Reading, was discussed in a late night
debate on Tuesday 3rd June 1986, under a Business of the House Order
calling for the Question to be put at 1 am. The crucial argument about
dispensing with Standing Orders was about how long should be allowed
after Second Reading for the deposit of Petitions. That decision could
be taken by the House only in the context of the decision of the House
following Second Reading, to commit the Bill to a Select Committee
to which any Petitions deposited by a certain date should stand referred.
The Government used the necessity of a Motion to dispense with the
Standing Orders to give the House an opportunity to discuss the dead­
line for Petitions. Although the issues were clearly linked, it is difficult
to provide a logical account of the effect of the Motion proposed by
the Government on 3rd June, which purported to bind the House not
to restrict the opportunities for the Government's opponents further
than the Government itself proposed.

The Motion, which was agreed to on division by 283 to 87. read as
follows;

That in the case of the Channel Tunnel Bill the Standing Orders
relating to Private Business so far as not complied with in the respect
mentioned in the Report of the Examiners of Petitions for Private
Bills relating to that Bill [28th April], be dispensed with and the Bill
be permitted to proceed;

That in the event of the Bill being read a second time, the earliest
date which, in any motion for the committal of the Bill to a Select
Committee, may be specified as the date by which a Petition against
the Bill must be presented in order to stand referred shall be 17th
June.’

Since this Motion, if agreed to, could not bind the House in respect
of the committal, and since the notice of Government’s proposed
Motion of the committal of the Bill had already' been published in the
Order Paper, giving 17th June as the proposed deadline, it is hard
indeed to attach any significance to the second part of the Motion.
except as an indication of the Government’s good faith.
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The Second Reading and committal
In the meantime, the Government had published a leaflet entitled

‘Channel Tunnel - how to make your voice heard’, and had placed
advertisements in newspapers drawing attention to this free advice. The
leaflet attempted to explain in simple terms the parliamentary procedure
applicable to private bills, and including a ‘Specimen Petition’. It is
hard to assess the effect of this leaflet. In moving the Second Reading
of the Bill on Thursday 5th June 1986, the Secretary of State for
Transport told the House that more than 20,000 copies of the leaflet
had been distributed. A superficial examination of the Petitions actually
deposited against the Bill, however, shows that the overwhelming
majority of Petitions were compiled on photocopies of typewritten
proformas based exactly on the ‘Specimen Petition’ in the leaflet, with
each Petitioner filling in only his name address and brief reasons for
opposition to the Bill. It appears that the leaflet was used as a guide
by people aiming to recruit large numbers of Petitioners, rather than
by individuals seeking out for themselves ways to protect their personal
interests against the proposals in the Bill.

The Minister opened the Second Reading debate by giving the
Queen’s Consent, placing her prerogative and interest at the disposal
of Parliament for the purposes of the Bill.42 Such consent is only given
on Second Reading when the royal interests form the main or a very
important part of a bill.43 Since one of the central purposes of the
Channel Tunnel Bill was to implement the Treaty with France, the
Queen's Consent was required. A reasoned Amendment proposed by
the Opposition criticised the Government for failing to ensure the
maximum United Kingdom content of employment and materials
during the construction of the Tunnel, failing to develop plans fully to
equip British Rail or to diversify economic benefit in accordance with
regional economic policy, and not considering the creation of a Channel
Office of Fair Trading to ensure that freedom of choice would be
maintained for cross Channel custom for freight and passenger travel.
The Opposition amendment was defeated by 317 to 146. and the Second
Reading was then carried by 309 to 44. The Tellers for the Noes on
the latter Division were both Government backbenchers representing
Kent constituencies, and the Noes included five other Conservative
Members and one SDP Member, with the others being from the Labour
party, although the official Opposition as a whole abstained.

The Second Reading was followed immediately by a series of very
lengthy debates on the committal of the Bill to a Select Committee.
The proceedings were so prolonged that the House continued sitting
until after half-past nine on the next morning which is the time for
Prayers on a Friday. That day’s sitting therefore failed to take place.
The Friday was a Private Members' Motions day. and the Member who
had drawn first place in the ballot had tabled a Motion which was 
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critical of the conduct of the Prime Minister. It was widely reported
that the debate on the committal of the Bill had been prolonged deliber­
ately in order to prevent the Prime Minister being attacked. The Leader
of the House some days later moved a Motion providing that another
day should be set aside for Private Members’ Motions, but a fresh
ballot was held.

The committal Motion was treated by the Speaker as a series of
separate propositions, to some of which amendments had been selected.
The Speaker asked for each paragraph to be debated in turn, with
amendments being moved formally at the end of each debate before
the House moved on to the next paragraph. The first paragraph
proposed ‘That the Bill be committed to a Select Committee of Nine
Members to be nominated by the Committee of Selection’. The debate
centred on the appropriate number of Members and the qualifications
for Membership to which the Committee of Selection should have
regard. With the present composition of the House, a Committee of
nine Members would comprise five from the Government, three from
the Official Opposition and one from the smaller parties. On previous
hybrid bill committal Motions, it had always been the practice to nomi­
nate a select committee partly by the Committee on Selection and
partly by a Motion on the floor of the House.44 It was argued in debate
that allowing the Committee of Selection to nominate all the Members
would ensure a greater degree of impartiality. While this view is correct
in so far as the Committee of Selection is formally independent, it is
to some extent based on a misconception. When the Committee of
Selection appoints Members to a Committee on an opposed private
bill, it has regard to the private business Standing Orders which require
each member serving such a committee to declare that he has no
personal or constituency interest in the Bill. Those standing orders do
not apply to public bills, however. The first paragraph having been
agreed to, the House moved on to consider the referral of Petitions to
the Committee. The Government’s Motion provided for the referral of
all petitions deposited before 17th June, as had been foreshadowed in
the earlier debate on dispensing with Standing Orders.

The possibility of extending the deadline for individual petitioners
had been canvassed in the earlier debate, and amendments had been
tabled to provide that where a Petitioner was a single individual, any
Petition deposited not later than 27th June should be referred to the
Select Committee. The intention behind the amendments was explained
by a former senior Minister now on the Government backbenches, and
the amendments were accepted by the Ministers and duly made to the
motion. An interesting feature of the ‘two-tier’ deadline was that it
provided for the Select Committee to be allowed to begin hearing
Petitions before the deadline for Petitions from individuals had passed.
The form of the extension had the perhaps unintended consequence of
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inflating the number of Petitions eventually deposited, as Petitioners
who wished to petition jointly, for example a husband and wife
petitioning in respect of the same property, had to be advised to deposit
two separate Petitions. Similarly, several hundred Petitions expressed
the concern of individual members of the National Union of Seamen
in identical terms. Amendments to extend the deadline into July were
defeated by large majorities, and the House passed on to consider the
powers of the Select Committee.

The Government proposed that the Select Committee should have
power to sit notwithstanding the adjournment of the House, to adjourn
from place to place within the United Kingdom, and to report from
day to day the Minutes of Evidence taken before it. The latter power
is the formal authority usually given to Select Committees on hybrid
bills, which provides for the Minutes of Evidence to be published in
printed form, so that they are readily available to Members of the
House. In the case of the 1986 Channel Tunnel Bill, the Minutes of
Evidence for each day were printed overnight, to be available generally
the following day; usually, typed transcripts only are available to parties
appearing before a Committee on an opposed Bill and to Members
who notify the Private Bill Office in advance that they wish to receive
a daily transcript.

The power to sit ’notwithstanding the adjournment of the House’
was to enable the Select Committee to sit during the summer recess
(usually from the beginning of August to mid October) in the same
way as most other select committees. It is an opportunity of which
many select committees take advantage only rarely. The power to
adjourn from place to place, also usually given to select committees,
empowered the Committee to hold its sittings in Kent, or to visit and
inspect the site of the works proposed in the Bill, but this power could
be exercised only within the United Kingdom, thereby preventing the
Select Committee from carrying out a visit to see the French end of the
scheme. Neither of these powers is usually given to select committees on
hybrid bills, although the power to adjourn from place to place is
frequently used by the departmentally-related (or ‘scrutiny’) select
committees.

An amendment was selected for debate which would have given the
Select Committee power 'to send for persons, papers and records’.
Such a power, if given to the Committee, would have fundamentally
changed the nature of the Select Committee proceedings. Instead of
proceeding in the usual way by hearing Petitioners’ cases against the
Bill and replies from the Promoters and possibly from Petitioners
against such alterations being made to the Bill, the Select Committee
would have thereby been given power to initiate its own inquiries into
the Bill. That could potentially have broadened the Select Committee’s
inquiry into every aspect of the Bill, rather than only those parts which 



The Select Committee
At its first meeting after the Bill had been committed, the Committee

of Selection nominated eight Members to serve on the Select
Committee, five from the Government side of the House and three
from the Official Opposition. No member from the other parties was
nominated, and a further Member from the Official Opposition was
nominated in the following week. Although the Government backben­
chers nominated by the Committee of Selection had no apparent
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public meeting of the Committee; that is, that any Petitioner who does
not appear either in person or by an authorised representative on that
day is not entitled to be heard. In the committal motion, the House
had relaxed that requirement in respect of the Petitions from single
individuals; the Committee decided that in view of the unprecedented
number of Petitions already received, no Petitioners should be required
to enter an Appearance in advance of his case actually being heard by
the Committee. The implication of this decision by the Committee was
that each Petitioner should be notified of the date when he was expected
to appear. The administrative burden of drawing up a programme
for hearing Petitions fell principally on the Government Agent. In
conjunction with the Clerk to the Select Committee, arrangements
were made to notify each Petitioner or his nominated representative in
advance of his Appearance. Since the Select Committee could not
determine in advance of a case how long should be allocated to each
Petitioner, a great deal of informal negotiation and guesswork had to
take place behind the scenes to provide the Select Committee with a
continuous stream of Petitioners coming before it.

The Select Committee also decided at its first meeting to visit the
site of the proposed works in Kent on Tuesday 1st July. The Select
Committee's visit was private, attended only by officials from the
Department of Transport and Kent County Council. This was a depar­
ture from the usual practice in the case of opposed private bill commit­
tees, when leave is given by the House for Committees to visit on
condition that Petitioners may also be represented, in order to point out
their particular concerns. Given the very large number of Petitioners, it
would clearly not have been possible for them all to have been
represented, and it would have been invidious for the Select Committee
to have selected a small number.

Although Kent County Council had petitioned against the Bill, as
the roads authority it was responsible for carrying out some of the
works authorised under the Bill about which the responsible official
could give the Committee factual information.

The Select Committee also decided to hear Petitions in Kent during
the summer recess. The days chosen were in September after the end
of the school holidays, which Members usually hope to spend with their
families, before the annual party conferences, which Members usually
feel a duty to attend.

The Committee authorised the daily publication of evidence, as
mentioned earlier, and took another unusual step in passing a Motion
inviting Counsel to appear without wigs or gowns. Barristers appearing
before Parliament do so in the formal dress adopted in the law courts
and although the Committee's decision was based on the warm summer
weather, the result of having lawyers appearing in ordinary suits (or
even shirtsleeves when the temperature was at its highest) made some
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contribution towards proceedings being less intimidating for Petitioners
appearing without the benefit of counsel.

At the first public meeting of the Select Committee on 24th June47
one of the agents registered on Roll ‘B’ asked the Select Committee to
reverse the usual order of proceedings, by requiring the Government
to present its evidence for the Bill before hearing Petitioners’ cases.
The Roll ‘B’ register of parliamentary agents is open to anyone engaged
in opposing a Bill, provided that a simple certificate of respectability
signed by a Member of Parliament, a justice of the peace, a solicitor48
or a barrister is deposited with a letter of authorisation signed by the
Petitioner, and that the agent signs an undertaking to abide by the rules
and practice of Parliament.49 Members of Parliament may not act as
agents for Petitioners, except for the purpose of depositing Petitions
formally in the Private Bill Office, although they may appear in person
on their own Petitions in respect of their private interests; petitioners
may appear in person without registering as an agent. The Select
Committee decided not to reverse the onus of proof, which in select
committees on hybrid bills lies on the Petitioners.

The Select Committee nevertheless invited the Government to open
the proceedings by giving a full factual statement of the proposals in
the Bill. The first petitioner to appear was the Kent County Council.
In accordance with usual practice, the counsel for the Petitioner made
a lengthy speech, taking each item raised in the Petition in turn. On
many subjects, negotiations were proceeding between the local authori­
ties in Kent and the Government in the forum of the Consultative
Committee chaired by the Minister of State for Transport. As a result
of these discussions, a number of points had been settled by way of
written assurances, which were read on to the record.

At the beginning of the next day’s sitting the Chairman made a
statement calling for the customary opening speeches to be dispensed
with.50 In future, counsel should simply list those matters in the Petition
which had been resolved and outline those that had not, before calling
witnesses. Counsel and witnesses were also asked not to read aloud
passages contained in documents formally submitted in evidence to the
Select Committee. It was agreed, however, that counsel should be
allowed to make a short speech summarising the points made in
evidence after concluding the examination of witnesses.

Another departure from the usual procedure of hearing petitions was
the special position of the concessionaries (now called Eurotunnel) who
appeared as Petitioners against alterations. Petitioners against alter­
ations are heard only on points on which the promoters are not them­
selves disposed to resist petitions. In this case, many of the Petitioners
claims were directed more against Eurotunnel rather than the Govern­
ment. Although the Government were the Promoters of the Bill, the
actual costs of compensation, or of carrying out additional works would
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fall on Eurotunnel, whose counsel was therefore allowed to cross-
examine witnesses and to reply to Petitioners’ concluding speeches.

The witnesses called by Petitioners were led through their evidence
by way of answers to questions put by their counsel or agent, followed
by cross-examination by the Government and Eurotunnel counsel, with
then an opportunity for re-examination by the Petitioner’s counsel or
agent. Members of the Select Committee intervened from time to time
to ask their own questions, but generally the Members were listening
to the arguments being deployed before them.

After hearing the Kent County Council, the Select Committee heard
from other local authorities affected by the proposed works in Kent.
The chief matters raised included consultation with local authorities,
economic assistance for affected authorities, compensation, planning,
the disposal of surplus spoil generated from the excavation of the
Tunnel, and the location of the international passenger station. Many
of those matters were settled by negotiation outside the Select
Committee, most notably a comprehensive re-writing of the Bill
provisions relating to planning control, which was produced by the
Government as a result of those negotiations.51

The concerns of voluntary groups about the impact of the Tunnel
works on the environment were supported by two statutory agencies,
the Countryside Commission and the Nature Conservancy Council. It
was perhaps at first sight surprising that these publicly-funded bodies
should petition against a Bill promoted by the Government, but since
the passing of the Wildlife and Countryside Act 1981, the Countryside
Commission and the Nature Conservancy Council have enjoyed a
greater degree of independence in exercising their statutory duties. One
of the major concerns of the Countryside Commission and the voluntary
groups was the powers contained in the Bill for the construction of a
new road from Folkestone near the Tunnel terminal towards Dover. It
was argued that the Government had sufficient powers under the High­
ways Acts to construct such a road, although it would be subject to the
usual public inquiry procedure. This view was supported by a minority
of the Select Committee, but the majority of the Select Committee was
persuaded by the Government’s argument for the urgency of the road
improvements and the importance of the road building to ameliorating
the economic impact of the Tunnel on the existing businesses in the
East Kent ports.52

The Petition of the ferry operators raised the problem of the extent
to which Petitions should be heard against the principle of the Bill. It
had been decided by the Select Committee on Hybrid Bills (Procedure
in Committee)55 that the principle of the Bill should be regarded as
decided by the House on Second Reading. The ferry operators were
themselves not able to Petition for the Bill to be rejected by the Select
Committee, but they could use the proceedings to give publicity to the
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case against the Tunnel, and to ask for restrictions to be placed on
Eurotunnel to protect their own interests. The Select Committee
allowed the ferry operators considerable latitude to make their case,
but by a majority decided not to allow evidence to be given on the
economic viability of the Tunnel.54

The Select Committee had originally begun sitting on Tuesdays,
Wednesdays and Thursdays from 10.30 am to 5 pm with a short adjourn­
ment for lunch; after the first six days, the Select Committee usually
continued sitting until 7 pm. Although the House rose for the summer
on 25 July the Select Committee sat on a further three days in the first
week of the summer recess. By the end of July, the Select Committee
had heard most of the Petitions of the local authorities, environmental
groups and ferry operators, and all of the most important issues, except
those relating to the works in London, had been canvassed in evidence
before the Select Committee. Only a relatively small number of
Petitions, however, had been heard; by the time the deadline for
Petitions from single individuals had passed on 27 June, a total of 4,845
Petitions had been deposited.

The Select Committee decided to devote its sittings in Kent to hearing
Petitions from single individuals. An analysis and grouping of the
Petitions was carried out so that the programme for the sittings in Kent
would have a certain structure and cohesion in taking each issue in
turn. The first four days of sittings were held at a seaside hotel in
Hythe, with conditions at Westminster reproduced as far as possible.
including the presence of uniformed House of Commons doorkeepers
who had never before been on duty at a select committee away from
Westminster.53 The time allocated for each group was not directly
related to the number of Petitions to be heard, but rather to the
importance and relevance of the issues to be covered. For example,
more time proportionately was allocated to residents from the area
where compulsory purchase powers were proposed under the Bill than
to residents of North East Kent whose main complaint was the effect
of the Tunnel on the economy of their area. Two of the days in Kent
were taken up with sittings in Dover's historic Maison Dieu or Town
Hall, where the great majority of Petitions from the employees of the
ferry companies were to be heard.

Despite some initial misunderstandings, which were widely reported
in the press, the sittings in Kent were remarkably successful. This was
due mainly to the fact that the great majority of the Petitions had been
deposited by a half-dozen or so Roll ‘B’ parliamentary agents, who
continued to act as spokesman for their clients. For most groups of
Petitions, a number of individual Petitioners were heard in person.
followed by the agents giving a general account of the problems faced
by the Petitioners whom they represented.56 It did not prove necessary
for the Select Committee to impose a time limit on the presentation of
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Petitioners’ cases, although repetition and irrelevance were discouraged
from the Chair. The sittings in Kent succeeded in disposing of a large
number of Petitions, while giving Members the opportunity to study
the local problems at first hand. It would not be surprising if there were
pressure in the future for such sittings to be regarded as a precedent,
but it is not easy for Members to hold such a series of sittings away
from Westminster except during a recess, and it may not be desirable
to separate hearing individual Petitioners from the main body of exam­
ination and cross-examination of witnesses at Westminster.

One of the issues that particularly concerned the local planning auth­
ority for the proposed terminal was the layout of the road linking the
terminal with the main road network. It was originally proposed by
Eurotunnel that the road should leave the terminal in the direction of
London (the north-east egress). This route had a number of disadvan­
tages. including cutting off the small village from Newington completely
and destroying part of an ancient area of woodland, but the most
pressing argument against was that traffic would thereby be actively
discouraged from turning back towards the coastal ports of Folkestone
and Dover. After much discussion before the Select Committee and in
the Minister’s Consultative Committee, alternative proposals were
drawn up. and revised plans were deposited in the Private Bill Office
on 31 July. Following the precedent of the Park Lane Improvements
Bill 1958, the deposits and advertisements required by private business
Standing Orders in respect of a proposed Additional Provision were
carried out. This was necessary to safeguard the interests of potential
Petitioners who might be adversely affected by the revised proposals
rather than by the original proposals in the Bill. The Examiners were
not required to examine whether the Standing Orders had been
complied with, however, until the Bill had been amended; and in the
event the proposed Additional Provision was not accepted by the Select
Committee.57 In order to empower the Select Committee to consider
the Additional Provision, the House had passed an Instruction on 17th
July which provided for the Select Committee to consider any Petitions
against the proposed Additional Provision deposited not later than 26th
September.

Apart from the Additional Provision, the Select Committee had a
number of other issues outstanding to consider when it reconvened at
Westminster in the week before the House resumed after the summer
recess in October, including the Government replies to evidence given
by the local authorities, environmental concerns and the ferry oper­
ators. The last six days of sittings were devoted to hearing Petitioners
who objected to the proposed works in London, in particular the choice
of Waterloo railway station as the terminus for cross-channel passenger
trains. By Thursday 30th October, after 34 days of evidence over some
200 hours of Committee sittings, the Select Committee had completed
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hearing Petitions against the Bill. By contrast, the 1974 Select
Committee on the Channel Tunnel Bill sat for only 12 days; only 12
Petitions were deposited for consideration by that Select Committee.
In 1974, many groups and organisations opposed to the proposals in
the Bill had chosen to Petition and be represented jointly.

As had been indicated by Ministers before the proceedings began,
the Government did not challenge the locus standi of any Petitioner.
In its Special Report, the Select Committee commented: ‘We heard a
great many cases either about matters outside our jurisdiction or put
forward by people who were not specially and directly affected by the
proposals in the Bill in the way envisaged by Standing Orders. So on
the one hand, we were limited in our powers to help Petitioners, but
on the other there was virtually no limit to the requests that were made
... If the Government decides to introduce Hybrid Bills on other
subjects, we recommend that the requirements of locus standi should
be made absolutely clear in any general invitation to potential
Petitioners.’58 Partly as a result of the pressures from Petitioners who
were concerned about issues such as regional development, the threat
of rabies being spread by infected animals from the Continent, and the
safety of the passengers on the proposed shuttle trains, the Chairman
of the Select Committee had indicated that the Select Committee would
be making a Special Report to the House drawing attention to such
issues which were more suited to debate in Standing Committee than
to quasi-judicial decisions based on hearing evidence put forward by
Petitioners.

Whatever the merits of such a Select Committee making a Special
Report, the announcement of the Select Committee’s intention to do
so resulted in one of the Petitioners claiming three forms of redress:
assurances from the Promoters, amendments to the Bill, and
recommendations by the Select Committee in its Special Report.59 In
some ways, this was a disturbing development, since the scope of the
Bill and the appropriateness of amendments based on Petitions could
be defined, whereas the possible contents of a Special Report cannot.
There were two issues in particular, however, on which the Select
Committee expressed its opinion although neither was strictly a matter
for Petitioners, namely safety and economic assistance.

In the week after the public sittings had concluded, the Select
Committee considered a comprehensive draft Special Report, and
reached conclusions on a number of contested issues, in a few cases by
a majority. In the case of the proposed Additional Provision, the altered
access arrangements were defeated by the Chairman’s casting vote.60
The draft Special Report covered all the main issues raised before the
Select Committee and a number of the most important written assur­
ances were appended to it. The Select Committee had decided the most
important issues at its meeting on Tuesday 4th November, but it had
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already been clear for some time that the Committee’s task would not
be completed before the end of the Session, due on Friday 7th
November. The Select Committee had accordingly formally drawn the
attention of the House to this by entering a short Special Report in the
Votes and Proceedings of the House for Wednesday 29th October. The
Government thereupon tabled a Motion providing for the suspension
of proceedings of the Bill and its commital to a Committee of the same
Members in the next Session of Parliament. It has become a common
practice for private bills to continue to make progress over more than
one Session, provided that the Chairman of Ways and Means agrees
to table a Motion which is then agreed to by the House. Public bills,
however, have only been carried over into a new Session in cases where
the bills are hybrid. The suspension Motion was debated and passed
on the evening of Tuesday 4th November.

The Select Committee met in public to announce its most important
decisions on the following day, Wednesday 5th November. Select
Committees do not usually announce their decisions in advance of
publishing a Report in full to the House, but it is common practice for
opposed private bill committees. The advantages of proceeding in this
way are two-fold: the Petitioners and Promoters are enabled to ask for
clarification or to point out difficulties of which the Committee may not
have been aware, and the Committee can extract concessions or require
amendments to be drafted by the Promoters to meet the Committee’s
requirements. The most important change required by the Select
Committee was the tabling of a new Clause before the Select Committee
which the Government had indicated would be brought forward at a
later stage of the Bill’s proceedings. The Clause was to make explicit
in the Bill the absolute prohibition contained in the Treaty of any
public subsidy or financial guarantee to the Concession aim. The ferry
operators attached particular importance to such a Clause, in order to
protect their interests in fair competition. The assurances required by
the Select Committee were given at its final public meeting the following
day. and the Bill was reported, without Amendment, to the House.

Under the terms of the suspension Motion agreed to by the House,
an identical Bill was brought in on Thursday 13th November, on the
day after the Queen’s Speech opening the new Session, and committed
to a Select Committee composed of the same Members.

The Select Committee met on Tuesday 18th November and agreed
the text of the Special Report. The Government Agent, an official from
the Department of Transport and one of the Parliamentary Counsel
attended part of the meeting to explain the Government’s draft Clause
on no government funds or guarantees for the Tunnel system. The
Select Committee then formally agreed all the amendments to the Bill
and ordered the Bill to be reported, with Amendments, and the Special
Report to be made to the House. Under the terms of the suspension
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Motion, the Bill was automatically re-committed to a Standing
Committee.

The Standing Committee was nominated by the Committee of Selec­
tion on Wednesday 19th November. The 18 Members (11 from the
Government, 6 from the official Opposition and 1 from the smaller
parties) included 3 of the Members who had served on the Select
Committee, all from the Official Opposition. The Standing Committee
began sitting on 2nd December, considering the Bill clause by clause.
The Standing Committee began by sitting on Tuesday and Thursday
mornings only, but from 16th December afternoon sittings on those
days were also added. The Standing Committee often sat late into the
night. Most of the debates were on amendments proposed by two of
the Members of the Standing Committee, one of whom was a Govern­
ment back-bencher, representing a North East Kent constituency, and
the other an Opposition backbencher who had recently won a by­
election in London and had served on the Select Committee. The
Government had produced a number of drafting amendments to the
Bill during the Select Committee proceedings, which had been made
to the Bill by the Select Committee, so the proportion of Government
amendments proposed to the Bill in Standing Committee was perhaps
rather less than is often the case. The official Opposition spokesman
tabled very few amendments, and voted with the Government to defeat
some of the amendments proposed by the two leading opponents of the
Bill on the Standing Committee. After a rather more lengthy Standing
Committee stage than could perhaps have been expected, the Bill was
reported with Amendments on Thursday 22nd January. Amendments
to incorporate the alternative access arrangements within the proposed
Additional Provision were resisted by the Government Minister, who
drew attention to the importance under hybrid bill procedure of
protecting the interests of Petitioners.61 The proposed Amendment
under discussion was withdrawn, on the understanding that the Govern­
ment was sympathetic to further consideration being given in due course
by the House of Lords Select Committee to alternative road access
provisions.

The report stage and third reading took place on Tuesday 3rd
February. After a series of debates on consideration and a short debate
on Third Reading, the Bill was passed in the early hours of the morning
on Wednesday 4th February.
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I Background
Procedural reform has been a major preoccupation of the Canadian

House of Commons in recent years - ever since the ‘bells episode’ in
the last Parliament, when House business was paralysed for more than
two weeks. Soon after that impasse of March 1982 was resolved, the
House agreed to set up a Special Committee on Standing Orders and
Procedure to update the practices, and indirectly, to stimulate better
co-operation among the political parties. While some progress was
made and new rules were drawn up to enliven debates, fix a parliamen­
tary calendar and adjust the hours of daily sitting, most of the special
committee’s reports suggesting more radical changes were not adopted,
or even debated, by the House.

As it turned out, the will to reform had not died. In November
1984, the new Conservative government of Prime Minister Mulroney
announced in its Speech from the Throne that another special
committee would be established with a specific mandate to recommend
ways to enhance the role of private Members. Within eight months,
the Special Committee on Reform of the House of Commons, chaired
by veteran MP, the Hon. James McGrath, presented three reports. The
first, tabled December 14, 1984, recapitulated most of the proposals
which had originally been suggested by the previous special committee
and recommended their adoption. The second report, delivered to the
House the following spring, touched some aspects of reform but dealt
principally with administrative matters and Members’ accommodation.
The third and final report suggested another series of major changes to
House procedures and practices; recommendations were made affecting
committees, emergency debates, private Members' business and the
disciplinary powers of the Chair. Underlying many of these recommen­
dations was the determination of the committee to fulfill its mandate
to make the work of private Members more important and meaningful.
The real success of the committee, however, depended largely on the
willingness of the Government to go along with these proposed reforms
and implement them.

The extent of the Government’s support for reform became evident
in its response to the committee’s first report given to the House April
18, 1985 by the President of the Privy Council and Government House 

128



CHANGING THE RULES OF THE GAME 129

Leader, the Hon. Ray Hnatyshyn. At that time he stated that it was
‘the Government’s intention to support the adoption of most of the
proposals ... for a trial period of one year . . .’> What this really
meant became clearer towards the end of June, when the Government
presented a motion to amend the Standing Orders. Among the
numerous changes made, two of the most important concerned the
election of the Speaker by secret ballot and the establishment of ad
hoc legislative committees to study bills. The House adopted the motion
unanimously after a short debate.

In October, 1985, the Government made a detailed response to the
second and third reports of the committee. With respect to the second
report, the Government response was favourable though somewhat less
specific, since it believed that many of the report’s suggestions required
consultation with the other political parties. The tone of the Govern­
ment’s answer to the third report, however, was more affirmative.
It endorsed many of the specific recommendations which the special
committee had made. By mid-December, 1985, just before the House
adjourned for the Christmas holidays, the Government gave notice in
the House of a motion to make further revisions to the standing orders
based largely on the special committee’s findings. This announcement
followed by some weeks a special evening debate on the general objec­
tives of parliamentary reform. More than 25 Members participated,
and while contributions ranged over a wide field, three major themes
were clearly brought out in the debate: confidence, party discipline and
Private Members’ Business. Basically, the Members expressed a desire
for more independence and responsibility. The practice of regarding
every vote on a government bill as a matter of confidence was, in the
words of one Member, ‘the number one barrier to a private Member
speaking out on behalf of his constituents’.2 Another participant in the
debate urged that Members ‘not disagree just for the sake of estab­
lishing party lines . . ,’3

The Government’s December motion, re-submitted February 6,
1986, with some revisions, was debated for three days before being
adopted with amendments. The new standing orders will remain in
effect until the end of 1986. That so much was achieved in such a short
time is due in some measure, at least, to the fact that many members
now on the Government side are all too familiar, after years in oppo­
sition, with the frustrations of being backbenchers. Speaking in favour
of the reform proposal, the Prime Minister expressed the hope that
these changes would in some degree re-establish the role and authority
of the elected Members of Parliament. Support for reform was not
lacking from the two opposition parties, though they noted some reser­
vations about the likely success of these reforms. Some were somewhat
skeptical that these changes would in the end actually enable Members
to be more vigorous and effective in their work. Others commended
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the general flexibility shown by the Government in drafting the new
standing orders and urged them to remain open to any suggestions for
changes during the experimental period. At the close of the debate,
the amended motion of the Government was adopted by the House
without division.

II The new Standing Orders - a review
Speaker

The position of the Speaker has been affected in two significant ways
by the new standing orders. The first concerns the process of election
and is in direct response to the expressed desire of Members to partici­
pate more fully in the affairs of the House; and perhaps as well to a
feeling that in this particular matter the political parties, as such, should
have no role. Under the terms of this Standing Order, the election of
the Speaker will now take place by secret ballot. Members will write
the name of a candidate on a slip of paper and deposit it in a ballot
box. The Clerk of the House will tally the results and indicate to the
Member presiding over the election the name of the candidate who has
received the majority of the votes cast. In the event that no Member
receives a majority, another ballot will be taken to choose among
Members already proposed, except that the candidate or candidates (in
case of a tie for last place) who received the fewest votes will no longer
be eligible for consideration. This process will be repeated until a
Member has received a majority of the votes cast. Not all Members
will be eligible for the Speakership. Those who have been appointed
to the Cabinet, Party Leaders and any Members who make known
their wish not to be considered for the office will be excluded from the
vote. In addition, the tally of the votes cast will be known only to the
Clerk, who is forbidden to divulge the number of the ballots cast for
any candidate.

The new changes also augment considerably the disciplinary authority
of the Speaker. Under Standing Order 16 the Speaker is empowered
to name any Member and to order the Member's withdrawal from the
Chamber for the balance of the sitting day, for disregarding the auth­
ority of the Chair. Under the previous practice, when the Speaker
named someone it was necessary for a Member, usually the Govern­
ment House Leader, to move a motion for suspension. While this
motion was neither debatable nor amendable, it did require a vote,
usually resulting in a recorded division. All too often, naming was
deliberately provoked for its dramatic effect, or even as a dilatory
tactic, and had very little to do with disregarding the authority of the
Chair. By doing away with the need for a motion, naming should
become a much less dramatic event, less time consuming and, it is
hoped, less frequent.

Another aspect of the Speaker’s functions is the responsibility to
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select motions in amendment at the report stage of bills. Guidelines to
assist the Speaker in this task have now been incorporated into the
Standing Orders in the form of a Note. According to its terms, the
Speaker ’will not normally select for consideration . . . any motion
previously ruled out of order in committee and will normally only select
motions which were not or could not be presented in committee.’
Moreover, the note goes on to state that ‘a motion, previously defeated
in committee, will only be selected if the Speaker judges it to be of
such exceptional significance as to warrant a further consideration at
the report stage.’4

Committees
The committee system, of course, has long been a focus of reform

efforts. Often, it was seen as an effective method of reducing the
workload of the House by redistributing it. This happened in 1968 when
the supply process was revamped by referring Estimates to standing
committees for study rather than having them considered by a
Committee of the Whole. Committees have indeed been the workhorses
of legislation and inquiry, but their tasks have now been reorganised
and rationalised - not only because this needed to be done, but also in
the hope that it would stimulate the efforts of Members to examine
legislation or government policies more effectively.

The standing committees have been substantially reorganised. There
are still a fair number of them - 25 plus 3 joint (Senate and House), -
but most now correspond more closely than before to existing govern­
ment departments. Moreover, their membership has been reduced.
Most standing committees have 7 or 11 members, rather than 20 or 30
as before. Moreover. Parliamentary Secretaries are no longer entitled
to sit on committees related to the department of their Minister. The
investigative powers of these standing committees have been signific­
antly enlarged. This increase continues the expansion of powers made
in 1982 when committees were allowed to study the annual reports of
departments or agencies, once tabled in the House, without requiring
a particular order of reference. Now, they are authorised by the
standing orders to study all matters concerning the departments to
which they correspond. Such matters include applicable statute law,
program and policy objectives, all expenditure plans, and any other
topic relating to the department which the committee thinks fit.

To coordinate the budgetary requirements of the committees, a
liaison committee has been established. It is composed of the chairman
of each standing committee plus the Member who is either the chairman
or vice-chairman of a joint committee. Its function is to distribute the
block of funds allocated by the Board of Internal Economy to support
the activity of committees, subject to the ratification of the Board. In
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addition, committees are now empowered to retain all necessary staff
without seeking the permission of the House.

The method of substituting the membership on standing committees
has also been changed. It remains possible to replace members of a
committee temporarily, but no permanent changes can be made without
the adoption of a motion to that effect by the House. These temporary
substitutions must be made from a list of five members submitted by
each original permanent selected committee member within five days
of the committee’s organisational meeting.

Most of these changes relating to standing committees were made in
February 1986, but there was a significant change made in June 1985
as well when standing committees became essentially committees of
enquiry - no longer having the task of studying legislation. This work
is now performed by legislative committees which are struck within a
fixed period of time after a bill has received first reading. These legis­
lative committees exist only so long as they have an item of legislation
before them. They cease to exist the moment they report a bill back
to the House.

The chairmen of legislative committees are chosen from a panel of
chairmen. This panel, consisting of 10 or more members, is established
by the Speaker at the beginning of a session with additional members
appointed from time to time as necessary - and it is the Speaker who
appoints the chairman of a legislative committee once the report of
the Striking Committee listing its membership has been presented and
adopted. One change made in February 1986 respecting legislative
committees is to reduce the size of their membership by eliminating the
minimum requirement of 20 as stipulated in the June 1985 Standing
Orders.

Routine Proceedings
In keeping with the reforms inaugurated in 1982, the House made

changes to rationalise further the schedule of House sittings. For the
past three years or so, the House has discontinued the practice of
evening sittings in favour of a morning sitting beginning at 11 o'clock
(every day except Wednesday).5 When this change was originally put
into effect, Routine Proceedings retained its place after Question Period
in the afternoon part of the sitting, usually beginning around three
o’clock. Since February 1986, however, items under Routine Proceed­
ings are dealt with at the beginning of the day immediately after Prayers
(on Monday, Tuesday and Thursday).

The list of items which comprise Routine Proceedings has been
expanded to include the presentation of reports from interparliamentary
delegations and also petitions. The first change provides recognition for
the role of Members as representatives of the House in conferences
and meetings abroad. The second item, presenting petitions, is certainly
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not new, but was gradually assimilated into Routine Proceedings in the
last decade or so, as Members fully exercised their time-honoured right
to present petitions. Now, that fact is recognised explicitly. Additional
changes were made with respect to petitions to make their presentation
more meaningful. Members are now under an obligation to have
petitions certified procedurally correct as to form and content by the
Clerk of Petitions before presenting them in the House. As well, the
Government is obliged to respond to every petition referred to it within
45 days.

Another item of Routine Proceedings to receive the attention of the
reform committee was Statements by Ministers. During this Parliament,
there has been a significant increase in the number of times Ministers
have addressed the House for the purpose of announcing a Government
policy or initiative. Several years ago, the Lefebvre Committee had
noted that the practice of Ministers making statements in Parliament
had fallen into disuse. The reason for this, it suggested, was the amount
of time used for the mini-question period following the statement of
the Minister and replies of the opposition party spokesmen.6 All of this
time was subtracted from government business. To remedy this
problem, the standing order changes of June 1985 eliminated the time
allotted for questions altogether and provided for an extension of
government business corresponding to the time taken up by the state­
ment and responses. In February 1986, the standing orders were further
amended to permit the time lost to government business to be made
up primarily by extending the sitting through the lunch hour so as to
keep the disruption of the House schedule at the end of the day,
particularly for private Members’ business, to a minimum.

At the conclusion of the Daily Routine of Business it is customar;
for the Chair to recognise the Parliamentary Secretary to the Presideni
of the Privy Council for the purpose of stating what questions on the
Order Paper have been answered that day. Before the standing orders
were changed, there was no limit to the number of questions a Member
could place on the Order Paper. Each Member is now limited to a
maximum of 4 written questions at any one time and the Government
is bound to provide an answer within 45 days, if requested to do so by
the Member submitting the question.

Once Routine Proceedings have been concluded, the House turns to
Government business until 1:00 o’clock when the House rises for lunch.
When the sitting resumes at 2:00 o’clock, there is a 15 minute period
for statements by Members. This practice was introduced in 1982 to
replace old Standing Order 43 which required Members to seek unani­
mous consent to waive notice for motions proposed under the guise of
urgent and pressing necessity. When first introduced these statements
were allotted l*/2 minutes each, but in February 1986 the time was
reduced to 1 minute. The obvious intent of the change was to permit
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more Members to be recognised during the warm-up to Question
Period, undoubtedly the most closely observed event in a parliamentary
day.

Divisions
Certainly one of the significant changes made to House practices

concerns voting procedures, and particularly time limits on the division
bells. In the last Parliament, the issue proved to be very sensitive, and
despite considerable effort on the part of the members of the Lefebvre
Committee, no recommendations were submitted on how to deal with
recorded divisions. For its part, the McGrath Committee proposed to
limit the bells to 15 minutes, but this recommendation was part of a
proposal to institute an electronic voting procedure which has yet to be
adopted. Nonetheless, the House accepted in February 1986 a standing
order which limits bell-ringing to a maximum of 30 minutes. Under this
procedure, the 30-minute limit applies to all recorded divisions for
non-scheduled votes. However, at any time within the 30 minutes for
divisions on debatable motions, the Government or Official Opposition
Whip may request a postponement of the vote to no later than the next
sitting day (to Monday if the request is made on a Thursday). When
the vote is then called at the end of that sitting day, no later than 6:00
o clock, the bells ring for not more than 15 minutes, the same time
limit which is applied to all scheduled votes. This change expands the
practice of deferring recorded votes called on Fridays which was first
adopted in 1982. It allows the different sides of the House time to
muster their Members or make a protest without unduly obstructing
the business of the House. Once a vote is deferred, the House will
resume the sitting by taking up another item of business. Also, by

e aying the division to the end of the day. the time-consuming process
o taking a recorded vote will not impinge as much on the time of the
House. 6

Emergency Debates
As a consequence of another of the February 1986 reforms, it is

h?SS1 hi House will be holding more emergency debates: but
ey will not be like some of the marathon debates of the past. Under
e new standing orders, the emergency debate will still start at 8:00

o clock (3:00 o'clock on Friday), but will conclude no later than
midnight and, therefore, will not usually take up the time reserved for
Government Business.

Supply
Some modifications have also been made to the business of supply-

1 he six votable supply motions permitted during the year are no longer
explicitly described in the standing orders as non-confidence motions. 
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but rather as motions ‘that shall come to a vote’.7 The issue of
confidence votes has long been a matter of some concern. The two
recent special reform committees both recommended that motions of
non-confidence ‘should not be prescribed in the rules but should be
explicitly so worded in the text of the motion itself by the Member
presenting such a motion’.8 This step seems to be in keeping with a
developing tendency in the House to loosen the reins of party discipline.
Be that as it may, to require that motions of confidence be written in
explicit terms should relieve the Chair of demands to interpret the
meaning or possible consequences of motions.

Another change recently implemented regarding supply stipulates
that ‘on the last allotted day in the period ending June 30, the House
shall consider any motion or motions to concur in the Main Estimates
. . This new standing order seeks to satisfy, at least in some measure,
the demands of Members for an opportunity to debate the estimates
themselves before they are actually voted. For years, the estimates
were considered in the standing committees and then voted by the
House at the tag-end of the last day allotted in a supply period without
being debated by the full membership of the House. Now there will be
an opportunity to debate the Main Estimates in the House.

In addition, the Leader of the Opposition is now entitled to extend
the time available to one standing committee for studying the estimates
of a department or agency by an additional ten sitting days, by
proposing a motion to that effect within a specified time before May
31. This concession to the Leader of the Opposition is one way in which
the Standing Orders recognise the political dimension of the House and
the important role played by the Leader of the Official Opposition.

Private Members’ Business
A major issue raised by the Reform Committee was the role of

private Members and how their responsibilities in the House and in
committees could be enhanced and made more effective. Various
proposals have been adopted which will make the role of the Member
more meaningful. The participation of Members has been promoted
through petitions, written questions and even emergency debates. More
important though, are the changes which have been made respecting
private Members' Business.

This new system should see more private Members’ bills passing
beyond second reading to receive committee study and then consider­
ation at report stage and third reading. It is even probable that several
legislative initiatives or resolutions will be adopted by the House during
the course of a session. This has come about because a time-allocation
system has been built into the Standing Orders for private Members’
business.

At the outset of a session, and from time to time thereafter as
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necessary, a draw will be arranged to establish an order of precedence
for up to twenty items of private Members’ business. Of these 20, not
more than six may be designated ‘votable’ by the new Standing
Committee on Private Members’ Business and debated in turn for a
maximum of 5 hours by which time the item, unless previously disposed
of, will be put to a vote. Legislative items adopted at second reading
will be studied by a committee and when reported back to the House
will be debated for a fixed period covering both report stage and third
reading. Another change to private Members’ business allows up to 20
Members to support an item, either a bill or a motion, as seconders.
Finally, the debate on private Members’ business has been enlivened
by reducing the time for individual speeches from 20 minutes to 10.

Delegated Legislation and Order-in-Council Appointments
The new standing orders also create a process of review by Members

of delegated legislation and all non-judicial Order-in-Council appoint­
ments. The review of delegated legislation is initiated by a report
submitted by the Standing Joint Committee on Regulations and Other
Statutory Instruments recommending the rescinding of a statutory
instrument. One report of this sort can be presented per sitting and it
will be deemed adopted if no action is taken within 15 sitting days. The
recommendation to rescind can be rejected, or adopted formally, by
debating the motion for concurrence in the report. These reports can
only be called for debate by a Minister. The debate lasts up to 1 hour
and takes place on Wednesday at 1:00 o’clock. Members are permitted
anly 10 minutes to speak to the motion. If a recorded division is
required, it is deferred until no later than 6:00 o’clock.

The review of non-judicial Order-in-Council appointments resembles
somewhat the review of government appointments performed by
committees of the U.S. Senate. Under this new system, standing
committees have 30 sitting days to review the nomination or appoint­
ment of a candidate by Order-in-Council once the Minister has tabled
the appropriate document and designated the committee that is to study
it. The committee is entitled to call the nominee or appointee to appear
before it for a period of up to 10 sitting days. The purpose of the
committee’s inquiry, as explained in the Standing Orders, is to examine
the qualifications and competence of the candidate. While the
committee may report its findings to the House, its role is purely
advisory; the government is not bound by the committee’s conclusions.

Registry of Travel
One final change to the standing orders now obliges Members to

register with the Clerk of the House all visits made outside of Canada
in their capacity as Members when any costs of their trip are borne by
an outside association or group.
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Conclusion
These changes to the Standing Orders remain in effect until the end

of 1986. It is too soon to know what changes, if any, will be made
between now and then, or whether these standing orders will be
adopted permanently. Nonetheless, they offer concrete evidence that
the House is still serious about trying to make Parliament a more
meaningful and effective place. In working out new practices, in trying
to overcome the frustrations that sometimes burden Members, and to
reduce the tension between Government and opposition, there is an
underlying conviction that the House of Commons must continue to
fulfill its role as the Grand Inquest of the Nation.

1. Debates. April 18. 1985. p. 3868.
2. Debates. December 4. 1985. p. 9163.
3. Ibid., p. 9167
4. Permanent and Provisional Standing Orders of the House of Commons, February 24. 1986. S O. 114(10) Note.

p. 95.
5. Emergency debates arc scheduled for the evening and extended sittings up to 10 o'clock p.m. arc possible for

the final ten silting days of June
6. Special Committee on Standing Orders and Procedure. Tenth Report (29 September 1983) para. 7.
7, Permanent and Provisional Standing Orders . . . op cit.. S O. 82(9). p 61.
8. First Report of the Special Committee on Reform of the House. December 20. 1984. para. 40.
9. Permanent and Provisional Standing Orders . op. cit. S.O 82(11). p 62.



XIII. THE SERJEANT COMPLAINS ABOUT THE CLERKS: A
SEVENTEENTH CENTURY DISPUTE

BY W. R. McKAY

Principal Clerk of Financial Committees, House of Commons, Westminster

Among the Mss. in Cambridge University Library, in a volume of
miscellaneous ecclesiastical, legal and historical papers of the seven­
teenth century, is a single sheet in an early seventeenth century hand
entitled Touching the office of the Serjeant at Arms attending the House
of Commons.' The text is printed below. The date and indeed the
purpose of the text are uncertain. The Library has no record of the
accession of the volume and the Ms. itself yields few hard facts. The
contents do not purport to be a complete account of the Serjeant's
duties2 but rather-record one of the earliest inter-departmental rows in
the service of the House. In addition, the Ms. complements what little
other material exists to indicate that clerks were first regularly assigned
to select committees some time in the first third of the seventeenth
century.

The Ms. is a complaint by a Serjeant at Arms that a committee clerk
jias been improperly exercising responsibilities which belong to the
Serjeant by summoning persons whose attendance is required by a
committee, using the Serjeant’s name but without his authority or
knowledge. There are two clues to the dating of the incident. One is
the mention of a ‘Committee for Examinations': the other is the taking
of bonds ‘for the sake of the State.’ On that basis, there are three
possible dates for the text.

The first is 1628, in the context of an election squabble in Cornwall.
Soon after Parliament opened, in March 1628. the House appointed a
Committee of Privileges in the usual way. Although that committee
normally looked into disputed elections, the Cornish case was evidently
out of the ordinary and three separate committees were appointed to
consider it, one after the other. The issues were political rather than
legal or procedural. Following the election, the sheriffs had returned
two Members distinctly more sympathetic to Parliament than the King.
Some royalists, however, had banded together in what they argued was
a traditional assembly of the county, and made a second return to the
Clerk of the Crown of two gentlemen doubtless considered more
reliable. One of the reasons for believing that these proceedings may
be linked with the Ms. is that, next to the relevant sheet in the volume.
there is an information against Sir John Eliot in Star Chamber of almost

138
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exactly the same period: and Eliot was one of the Cornish Members
engaged in the election dispute.

A further connection is that, when one of the committees sent for
the delinquents, peculiar difficulty seems to have arisen over securing
their attendance. Edward Grimston, Serjeant since 1610, evidently
baulked at the journey involved in attaching the persons of the Corn-
ishmen. Though he received 20s. for every summons, and his messen­
gers were paid by the mile.4 he preferred to offer to take bail for
the offenders' appearance at Westminster. The House demurred, and
ordered the Serjeant to proceed on the warrant in the usual way.
Grimston still seems to have taken no action, because a month later he
had to be instructed again to send for the witnesses. It does not seem
impossible to suppose that, at some point in this saga, the committee
or the clerk became impatient, and acted directly to secure the presence
of the Cornishmen. A further consideration is that the second of the
committees which the House appointed - which actually secured the
appearance of the culprits - was specifically set up 'for examination of
the complaint against the gentlemen of Cornwall.’5

The Ms. itself may be one of the petitions which the Serjeant laid
before the House, which were referred to the third in the series of
committees.6 The Journal summarises these petitions as ‘concerning
his (the Serjeant's] fees of the Cornish gentlemen.' The text which is
reproduced below has none of the formal phraseology of a petition to
the House, nor does it mention money. On the other hand, its intention
is exactly that of a petition, and - whatever the context - it is unthink­
able that the Serjeant was concerned solely with the affront to his
dignity: he must have been aware before any other considerations of
the pecuniary loss which the clerk was causing him.

If, however, the connection with Eliot, the title of the committee,
and the existence of a petition from the Serjeant are considered
insufficiently conclusive to date the Ms. to 1628. there are alternatives.
The first is the select committee appointed on 28 October 1642,7 to
’take examinations of all prisoners and suspected persons ... to receive
information and complaints of plundering and pillaging by soldiers . . .
to discharge people that bring up the prisoners . . . and commit the
prisoners ... to the custody of the Serjeant until they can inform
the House.'8 This body was commonly known as the Committee for
Examinations; and though there are no other detailed connections
between it and the text of the Ms., the general circumstances seem to
indicate that the 1642 option is on balance perhaps more likely than
that of 1628.

The key lies in the political events which form the background to the
setting up of the committee. In August 1642, it became quite clear that
Charles I had effectively declared war on his Parliament.1' No one was
entirely sure, however, what the consequences were. As a result, wary
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negotiations continued in parallel with military activity throughout
September. On 23 October, the King’s thrust at London was parried
but not broken at the battle of Edge Hill. Between Edge Hill and mid­
November. when a further engagement at Turnham Green represented
what Gardiner called the Valmy of the English civil war, the House of
Commons found itself grappling with a situation of appalling fluidity in
legal, military and financial terms. In effect. Members faced for the
first time the need to turn themselves into an executive. Administrative
action had to be taken which normally would have needed the King’s
approval or that of the bureaucracy: sympathetic county gentry had to
be supported in order to deny territory to Prince Rupert and to raise
troops loyal to Parliament: and money had to be got in. by very nearly
untried voluntary means or doubtfully legal taxation, to support all the
other activities. A body such as the Committee for Examinations, in a
central position to oversee internal security at a time of doubt and
fluidity, was bound to break new ground. It must have needed speedy
practical action at its own hand on a scale hitherto unknown, in prefer­
ence to reliance on the traditional means of securing occasional
witnesses. In any case, how did Members know that they could trust
John Hunt, the new Serjeant at Arms? It is often argued that the
appointment of Rushworth as the first Clerk Assistant in 1640 sprang
from Members’ conviction that they could not trust the Clerk of the
House.

The 1628 and 1642 possibilities take account of the Serjeant’s refer­
ence to the Committee for Examinations. It is also conceivable that the
appropriate date may lie between 1642 and 1645, because the Long
Parliament’s Committee of that name was not dissolved until July
1645.10 What such a dating will not do, however, is explain the phrase
‘for the sake of the State’, which jars if applied to any date before
the proclamation of the Republic in 1649. There is an Examinations
Committee in 1651, but there are grave problems in connecting the Ms.
with it. In the first place, it was a Committee of the Council of State
and not of the House. Though the membership of the Council and
the House overlapped, the days when it was hard to distinguish truly
parliamentary from semi-parliamentary committees were past. More­
over, the moving spirit on the Committee was Lord President Brad­
shaw, who was not a Member of Parliament. The Committee had its
own Secretary (Capt George Bishop) and Clerk (Tracy Pauncefote)
neither of whom seems to have had a parliamentary connection. Ths
Committee also had its own Serjeant or could call on the Council s
Serjeant. It is hard to see why a House of Commons Serjeant at Arms
should make a fuss about the exercise of executive functions by such a
body.11 On balance, a date between 1642 and 1645 seems more likely
than either 1628 or 1651, though some doubt must remain.

The most interesting institutional reference in the Ms., the signific-
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ance of which is nearly independent of whether it should be dated 1628,
1642 or 1651, is the mention of the committee clerk. It is not entirely
clear when clerks were first appointed to serve particular select commit­
tees. It may be significant that, while in 1604 the House ordered that
the Clerk of the House should give a list of the membership of a
committee to one of its Members12 - something which is unlikely to
have been necessary if the committee had a clerk - only two years later
the House ordered the Clerk of the House to attend a committee on a
bill.13 The growing appreciation of the need for committee staff is found
in Observations, Rules and Orders, a procedural text which seems to
date from the first decades of the seventeenth century.14 In a reference
which is undated, but is presumably later than 1606, it is stated that it
is the duty of the Clerk of the House ‘to have necessary and knowing
clerks to attend committees for performing the business of the House.’
Though these appointments must have for long been occasional, and
no question of an establishment can have arisen until some time later,
the expectation that some committees at least would have clerks must
have been well established by the mid-1640's, when a number of clerks’
names are known.15 It is to be hoped that, with a little more research,
those whose names come to be closely connected with executive
committees of the House in the later 1640’s and of the administration
in the next decade - Darnall, Dallison, Jessop and others - may also
be found in the pre-crisis service of Parliament.16 What would be more
natural than that the House should turn, when experienced and reliable
lawyers and administrators were wanted, to those whose legal and
parliamentary expertise were already familiar?

In the following text, the spelling and punctuation have been
modernised.

TOUCHING THE OFFICE OF SERJEANT AT ARMS
ATTENDING THE HOUSE OF COMMONS

The Serjeant at Arms attending the House of Commons is the special
and only officer to whose duty it belongs, by himself or his Deputy
particularly appointed (for whom he is responsible) to execute all
orders, precepts and warrants directed unto him by the House or by
any committee of the House for summoning, conventing, bringing in
safe custody or apprehending any person or persons to answer any
offence or other matter before the House or any committee thereof.
And until the offender be heard, [it is the Serjeant’s duty] to keep him
in safe custody till the pleasure of the House be known. And in case
the offender be found bailable, and so ordered to be bailed, then [it is
the Serjeant’s responsibility] to take bonds in his name for the sake of



142 THE SERJEANT COMPLAINS ABOUT THE CLERKS

the State, according to the order. And in case the party be ordered to
be committed, [it is for the Serjeant] then to keep him in safe custody
till further order.

In all which cases, and others of the like sort, the Serjeant at Arms
is the only officer that is responsible to the House, either for the escape,
imprisonment or discharge of the offender. And this being the principal
part of his office, he is sworn by oath to perform the same accordingly.

[It is, however, the case] that contrary to this, the clerk of the
Committee for Examinations upon several warrants and orders made
by that Committee and directed to the Serjeant at Arms [in order] to
summon or bring some offenders do employ several persons as deputies
to the Serjeant, who have no lawful deputation from him, and for
whom he cannot answer, who after they have attached the prisoner
never bring him to the Serjeant who ought to take notice of it; and so
send him to the Committee but do dispose of the prisoner as they see
good, never acquainting the Serjeant therewith, and so the prisoner
oftentimes escapes or otherwise is disposed of without the Serjeant's
privity.

At divers times when the prisoner is convented before that
Committee, there are bonds taken of the prisoner for his appearance
in the name of the Serjeant but without his privity, and the bonds
[are] never delivered unto him nor [is] any entry made thereof for the
satisfaction of the House whereby the offender and the offence remain
unknown to the Serjeant, and he knoweth not whether the condition
of the bond be broken or kept, nor how to charge the offender upon
breach of the bond, nor what becomes of the prisoner now off the
bonds.

In all which cases and the like, the Serjeant according to the order
of the Committee and the duty of his place is to execute the order
either by himself or by such [person] for whom he will answer. And to
that purpose, [he] keeps his clerk and other servants to attend the
Committee and to receive the orders and warrant directed to the
Serjeant, to see that they be executed and to make and enter bonds
where bonds or bail is ordered to be taken, and to keep a register
thereof, to the end an account may be made when the House or the
Committee shall require the same.

This being a matter of great consequence and so nearly concerning
the service of the House and the particular duty and interest of the
Serjeant at Arms attending the same House, he desires the same to be
rectified accordingly and [asks that] deputations which have been made
without the Serjeant’s authority may be called in.

1. The text is lo be found in Ms. Mm 6.57, f. 125. I am grateful to Cambridge University Library for permission
to reproduce it here.

2. Sec P. F. Thorne. Serjeant for the Commons. House of Commons Library Document. No. 13 (1986).
4. CJ (1547-162S) 428. 14 May 1610.
5. ibid.. 873. 20 March 1628; 893. 8 May 1628; 894. 9 May 1628.
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6. ibid.. 915. 20 June 1628; and 917. 23 June 1628.
7 CJ (1640-1642) 825. 28 October 1642.
8. For further proceedings of the committee, see ibid.. 828. 30 October 1642 ; 830. 1 November 1642; 851. 15

November 1642; 929, 16 January 1643; and 939. 23 January 1643.
9. See D. Pennington. ‘The Making of the War. 1640—12’ in ed. D. Pennington & K. Thomas. Puritans A

Revolutionaries (1978). pp. 161-185.
10. Q (1644-46) 607
11. G E. Aylmer. The State's Senants. 1973. pp. 14-15. 231.
12. CJ (1547-1628) 150. 22 March 1604
13. ibid.. 289. 25 March 1606.
14. An edition of Obsen-ations. Rules and Orders is in course of preparation.
15. Sec, lot cxamplc^cd Mrs M. E. V Green. Calendar of the proceedings of the Committee for Compounding,

16. Aylmer, op. cit.



XIV. PAYMENT OF MEMBERS - ANSWERS TO THE
QUESTIONNAIRE

The Questionnaire for volume LV of the Table asked -

Payment of Members: how is the pay of Members of your House
determined; how often is it reviewed and increased; how does it
compare with public service salaries in general; what salaries (if any)
are paid to your Speaker, deputy Speakers, Leader of the Opposition
and Whips; what travelling expenses etc. are paid to Members; what
other payments are made? Please give details of any investigations and
reports into Members’ pay and related matters since about 1975.

The replies are set out alphabetically, with provincial or state assem­
blies following the entry of the central legislature. Lower Houses are
placed before Upper Houses.

AUSTRALIA: HOUSE OF REPRESENTATIVES

Since 1973, pursuant to the Remuneration Tribunals Act 1973, the
Remuneration Tribunal has at intervals of not more than one year
made reports and determinations of the remuneration, allowances and
entitlements of those offices which are within its jurisdiction. This
pcludes Ministers, office-holders of the Parliament, Senators and
Members of the House of Representatives.

The basic salary, effective from 1 July 1986, of a Member is AS45.543
(the Tribunal had determined a figure of A$49,727 but this was reduced
by legislation). In addition to this Members also receive an electorate
allowance, ranging from A$17,329 to A$25,127 depending on the
geographical size of the electorate, plus a travel allowance of between
AS89 and AS115 per overnight stay away from their base. Members
also receive certain entitlements in respect of travel within Australia,
or overseas after a qualifying period, and office facilities such as tele­
phone and postage services.

In relation to public service salaries the basic salary of a Member is
at present below the first of the six levels of the Senior Executive
Service (SES), that being AS48.867 plus AS815 expenses of office allow­
ance. The Senior Executive Service is the division of officers immedi­
ately below Secretaries of departments. In 1984 the Tribunal suggested
that a Member’s salary should be in a range of salary between a level
1 and level 2 officer of the then Second Division (now SES).

Members who are also office holders of the Parliament receive an
additional salary and expenses of office allowance, as determined by
the Remuneration Tribunal.

144



PAYMENT OF MEMBERS - ANSWERS TO THE QUESTIONNAIRE 145

AUSTRALIA! SENATE

Determination of salaries of senators
The salaries of Senators and Members are determined by a Remuner­

ation Tribunal which was established by the Remuneration Tribunals
Act 1973 to determine the salaries and allowances of Members of Parlia­
ment, judges, certain statutory officers and senior public servants. The
Tribunal, consisting of a judge and two other members, invites
submissions from interested parties and also takes into account wage
principles established by the Australia Conciliation and Arbitration
Commission.

Determinations of the Tribunal are subject to disallowance by either
House of the Parliament, and have been frequently altered by statute,
usually to reduce increases granted by the Tribunal.

Frequency of salary review
Salaries are reviewed annually by the Tribunal. Since 1982 the

Government has requested the Tribunal to exercise restraint in the
granting of salary increases. The Tribunal has done so, with the result
that in the two years since 1 July 1984 the salary level of Senators,
Members and Ministers has fallen some 11.7% below what it would
otherwise have been, if the wage principles had been observed.
Increases received have been limited to national wage decisions applied
equally to all groups in the community.

The Remunerations and Allowances Alteration Act 1986 reduced
increases of salary and allowances granted by the Tribunal during the
first half of 1986.

Salaries of Senators

Source: Remuneration Tribunal Determinations
‘details correct as at 1.3.1987

Table: Senators’ salaries and allowances*

Office Basic
salary

Electoral
Allowance

Salary of
office

Expenses

Senator 45 543 17 329 — —
President of the Senate 45 543 17 329 26 261 9 901
Leader of the Government 45 543 17 329 29 835 12 068
in the Senate
Leader of the Opposition in 45 543 17 329 15 024 9 901
the Senate
Leader of the Democrats 45 543 17 329 7 986 9 901
Whips 45 543 17 329 6 211 2 041
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Additional allowances and entitlements
In addition to salaries and allowances set out in the table above,

Senators have the following entitlements:
Accommodation and subsistence allowance to Senators engaged in

parliamentary duties -

$100 per day in Canberra
$115 per day in state capital cities
$89 per day in country areas

Transport -
Unlimited first class air, rail and coach travel at government expense

for a Senator engaged in parliamentary duties.
Limited first class travel at government expense for a Senator’s

nominee, usually a spouse.
Limited travel at government expense for the children of a Senator.
Entitlement to government cars in Canberra and between their homes

and local airport.
Gold Passes granting an entitlement to air travel within Australia for

life to Senators who have served for twenty years or the life of
seven parliaments. This privilege extends to the spouses of such
Senators.

Air and vehicle charter allowance from $4,735 (for most) to $20,694
per annum for Senators on electoral duties in their states or the
Northern Territory.

Office facilities -
Use of a Federal Member’s Authority Card for entitlement, at

government expense, to make trunk telephone calls and send
phonograms within Australia.

Letter rate postage for 900 letters quarterly.
Electorate business postage at government expense to a maximum

equivalent of the cost of 4,500 letters per quarter.
Bulk postage rates for mail exceeding the above entitlement.

Overseas travel -
After three years of parliamentary service a Senator is entitled, for

the purposes of study, to one round-the-world first class air fare
plus accommodation and hire-car charges. Subsequently, this
entitlement accrues once only in the life of each Parliament.

Comparison of parliamentary and public service salaries
The base salary of a Senator is close to that paid to officers at the

lowest level of the Senior Executive Service of the Australian Public
Service.
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Investigations and reports into pay of Senators and Members
Since the establishment of the Remuneration Tribunal in 1974 no

other investigations or reports on parliamentary salaries have been
made.

AUSTRALIA: NEW SOUTH WALES

Members' salaries and allowances are determined by the Parliamen­
tary Remuneration Tribunal under section 5B(2) of the Parliamentary
Remuneration Tribunal Act, 1975, There is no nexus between
members' and public servants’ salaries and objective comparison is
therefore inappropriate. Members' salaries have moved over recent
years in accordance with National Wage variations. The Tribunal is
required to report annually.

All members receive a base salary. Ministers and recognised office
holders receive an additional 'salary of office' and 'Expense Allowance’.
Electoral allowances are also paid to all members which vary generally
in accordance with the geographic size of the electorate. Members
representing country’ electorates receive a Special Expenses Allowance
for overnight accommodation away from Parliament House.

Unlimited rail travel is provided to members over all government
railways in Australia (and New Zealand by reciprocal arrangement).
First class air travel intrastate, interstate and between electorates and
Sydney is provided but is limited in terms of the number of journeys
undertaken. These entitlements are determined by the Premier upon
the recommendations of the Parliamentary Remuneration Tribunal
under section 6 of the Act. Travel undertaken by Ministers relevant to
their portfolio responsibilities is provided by the department concerned.
Overseas travel is not available to members as a standardised entitle­
ment. however, limited overseas travel is conducted under the auspices
of the Commonwealth Parliamentary Association.

Other payments made to members, or on their behalf, include
postage stamp allowance, printing allowance, electorate office rental.
equipment and staff, taxi travel, charter transport, telephone expenses
and accident insurance cover. Certain allowances are payable to the
Chairmen and Members of Joint, Statutory and Select Committees.

Since 1975 there have been many investigations and reports into
members' salaries, entitlements and allowances but these are generally
for the Premier's benefit and are not public documents.

AUSTRALIA! NORTHERN TERRITORY

The Northern Territory (Self-Government) Act 197S which established
the Northern Territory as a body politic provides, at s.54, that provision
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may be made by enactment to confer on the Remuneration Tribunal
established by the Remuneration Tribunals Act 1973 (Commonwealth)
the function of inquiring into and reporting on a determining remuner­
ation and allowances to be made and other entitlements to be granted
to persons in respect of their services as members of the Legislative
Assembly, members of the Executive Council and Ministers of the
Territory.

This provision does not limit the power to make other provisions by
enactment for and in relation to remuneration, allowances and other
entitlements.

Prior to the granting of self-government the Commonwealth
Remuneration Tribunal undertook regular reviews of the salaries,
allowances and entitlements of Members of the Legislative Assembly
at the request of the responsible Commonwealth Minister, and any
determinations made by the Tribunal were subject to disapproval in
the Commonwealth Parliament.

In 1978 the Northern Territory Assembly passed the Legislative
Assembly (Remuneration, Allowances and Entitlements) Act which
provided for the Administrator of the Northern Territory to request
the Commonwealth Tribunal to report on or make a determination on
remuneration, allowances and other entitlements to be paid to members
of the Legislative Assembly, members of the Executive Council, or
Ministers of the Territory.

Determinations and reports under this Act were required to be tabled
in the Legislative Assembly.

On 1 June 1981 the Remuneration Tribunal Act (Northern Territory)
commenced. This Act repealed the Legislative Assembly (Remuner­
ation, Allowances and Entitlements) Act and established a (Northern
Territory) Remuneration Tribunal which had similar terms of reference
and powers to the Commonwealth Tribunal.

The Act also provides that the Reports and Determinations of the
Northern Territory Tribunal shall be tabled in the Legislative Assembly
within 6 sitting days next following the receipt of the report or determi­
nation by the Administrator.

The Legislative Assembly may, within 10 sitting days disapprove of
a determination or a report, or any part of a determination or report.

CURRENT REMUNERATION OF MEMBERS
MEMBERS’ SALARIES

Remuneration Tribunal Determination No.3 of 1984 set a Member's
basic salary at $44,000. Subsequently a resolution of the Legislative
Assembly reduced this salary to $41,720. The Remuneration Tribunal
Determination Amendment Act 1985, prohibited the Tribunal from
determining the basic salary payable to a Member of the Legislative
Assembly. When a National Wage Case award of the Full Bench is
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made under the Conciliation and Arbitration Act 1904 of the Common­
wealth, the Administrator shall make a determination varying the rate
of basic salary of Members of the Legislative Assembly from the same
date as that fixed by the award of the Full Bench.

Following the National Wage Case of 24 June 1986, the current basic
salary of a Member is $44,301 (as at 1 May 1987).

At the time of writing the method of fixing National Wage awards is
under review and, as a consequence, the provisions of the amending
Act linking the basic salary of Members to the National Wage Case
awards are also currently under review.

ADDITIONAL SALARIES
On 11 June 1986 the Northern Territory Legislative Assembly passed

a resolution disapproving of that part of Remuneration Tribunal Deter­
mination No. 1 of 1986 which related to additional salaries and special
allowances for office-holders. Paragraph 11.0 of that Determination, as
amended by the Assembly, states that the rates of additional salary and
special expenses of office allowances shall be adjusted in accordance
with National Wage Case Decisions made by the Australian Concili­
ation and Arbitration Commission after the date of this Determination
(14 February 1986).

Following the National Wage Case of 24 June 1986, the current
additional salaries and special allowances are:

ADDITIONAL SALARY AND SPECIAL EXPENSES OF OFFICE ALLOWANCE
(resulting from the 2.3% National Wage Case Decision effective 10 July

1986)

OFFICE Rate per Annum Rate per Annum
Of Additional
Salary

of Special Expenses
of Office Allowance

Chief Minister $47,672 $10,025
Deputy Chief Minister $31,815 $ 7,059
Speaker $23,938 $ 5,627
Minister $23,938 $ 5,627
Leader of Opposition $23,938 $ 5,627
Chairman of Committees $ 7,979
Deputy Leader of $ 7,979
Opposition
Government Whip $ 4,297
Opposition Whip $ 4,297
(Note: as at 1/5/87 $A1 = £.43 stg; £1 stg = $A2.3)
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ALLOWANCES AND OTHER ENTITLEMENTS
Al the lime of writing the allowances and other entitlements paid to

Members of the Legislative Assembly, Members of the Executive
Council and Ministers of the Territory are under review.

Accordingly, the provisions of the Determination No.l of 1986,
subject to the above disapproval, are still applicable.

COMPARISON WITH SENIOR PUBLIC SERVANTS
At the time of writing the basic salary of a Member is SA44301

together with an electorate allowance of between $7200 and $ A 14,000
per annum.

The salary payable to permanent heads of Northern Territory govern­
ment departments varies according to the terms of individual employ­
ment contracts.

Annual salaries of permanent heads are generally within the range
of $A60,000-$A70,000.

AUSTRALIA: QUEENSLAND

Section 11 of the Constitution Acts Amendment Act 1896-1984
provides -

(1) The annual rate of salary payable to a member of the Legislative
Assembly and. in the case of a member to whom additional salary
is payable, the annual rate of additional salary payable to him
shall be varied from time to time in the same manner and to the
same extent as the rate of salary payable in accordance with the
Public Service Award in respect of the classification 117 within
the Public Service of Queensland is from time to time varied.
each variation of such last-mentioned rate of salary, where it is
not a percentage variation, being calculated on an annual basis
for the purposes of this section.

(2) Each variation in the annual rate of salary or additional salary
required by subsection (1) to be made shall become effective on
and from the date on and from which the variation in the rate
of salary by reference to which it is required to be made becomes
or has become effective.

The present salaries paid to Ministers and Members are as shown in
table opposite.

Travelling Expenses
Members are paid a daily travelling allowance whilst absent from

their Electorates on Parliamentary business.
Members are entitled also to an annual expenditure to permit travel

by air, rail, hire car, bus or charter flight.
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Per Annum
$

Premier
Deputy Premier
Ministers
Speaker
Chairman of Committees
Leader of the Opposition
Deputy Leader of the Opposition
Government Whip
Opposition Whip
Deputy Government Whip
Leader of Other Party (comprising not
less than 10 Members)
Member

93,712
80,450
73,885
61,841
51,738
63,839
51,131
50,603
50,603
47,956

47.956
45,177

Other Allowances
Members are paid Electorate, Postage and Printing Allowances.

Investigations and Reports
There have been no investigations and reports into Members’ pay

and related matters since 1975.

AUSTRALIA: TASMANIA

Prior to 1973, the salary of Members of the Tasmanian Parliament
was determined triennially. by an independent tribunal. Every increase
in Members' salaries however, no matter how justified, raised a storm
of public protest.

In 1973 the Parliament passed the Parliamentary Salaries and Allow­
ances Act, which provided for a basic rate of pay for all Members to
be calculated annually. That basic rate was set as the ‘interstate average
of the rates payable to ordinary ‘back-bench’ members of the Lower
Houses of New South Wales. Victoria. Queensland. Western Australia
and South Australia. Calculation of the ‘interstate average’ was the
responsibility of a ‘salaries committee' comprising the Government Stat­
istician. the Clerk of the Legislative Council and the Clerk of the House
of Assembly. Their determination was required to be ratified by the
Auditor-General and published in the Government Gazette.

In 1982 an amendment to the Act effectively ‘froze’ parliamentarians’
salaries as at July of that year. In June 1983 a further amendment to
the Act had the effect of removing New South Wales and Victoria from
the states upon which the calculation was based, and also continued 
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the ‘salary freeze’ until January 1984. From then until 1st July 1984 the
salaries became the average of those payable to ordinary back-bench
members of the Legislative Assemblies of Western Australia, South
Australia and Queensland.

A further amendment to the Act provided that as from 1 July 1984
the ‘averaging’ provisions were abandoned, and the Members’ basic
salary at that time would be adjusted in accordance with awards or
amending awards affecting all, or substantially all employees of the
Tasmanian State Service. Thus Members’ salaries are now effectively
tied to those of public servants.

In November 1986 the Reduction of Salaries (Members of Parliament
and Judges) Act was passed, effectively reducing the salaries of
Members and Judges, as follows -

For those having a notional remuneration exceeding $30,000 a year
but less than $40,000 by 3 per cent.

For those having a notional remuneration exceeding $40,000 per year
but not exceeding $50,000, 4 per cent.

For those having a notional remuneration exceeding $50,000 per
year, 5 per cent.

In addition to the basic salary, Ministers of the Crown and office­
bearers receive allowances, as a percentage of the basic salary, as
follows -

Government

Particulars

Additional
salary
payable as
proportion
of basic
salary (a)

Particulars

Additional
salary
payable as
proportion
of basic
salary (a)

Cabinet -
Premier 125

House of Assembly -
Speaker 33.1/3

Deputy Premier 85 Chairman of 20

Ministerial office 70
Committees

Leader of the 70

Secretary to Cabinet 30
Opposition

Deputy Leader of the 17

Legislative Council -
Opposition

Government Whip 6
President 33.1/3 Opposition Whip 6
Leader of the

Government
Chairman of

Committees
Deputy Leader of the

70

20

11



PAYMENT OF MEMBERS - ANSWERS TO THE QUESTIONNAIRE 153

Electorate allowances are also calculated as a percentage of the basic
salary. They are -

Electoral division
Proportion
of basic
salary
payable

Electoral division
Proportion
of basic
salary
payable

Legislative Council - Legislative Council -
continued

Buckingham 13 Queenborough 11
Cornwall 12 Russell 26
Derwent 18V6 South Esk 26
Gordon 26 Tamar 1816
Hobart 11 West Devon 17
Huon 1816 Westmorland 14
Launceston 12 House of Assembly -
Macquarie 20 Bass 26
Meander 22 Braddon 30
Mersey 17 Denison 15
Monmouth 24 Franklin 21
Newdegate 11 Wilmot 35
Pembroke 13

Travelling allowances are related to rates payable to permanent
Heads of State Government Departments.

AUSTRALIA: VICTORIA

Date From: 3 February 1987

PART I - BASIC SALARY, ADDITIONAL SALARY AND
EXPENSE ALLOWANCE

Source: Parliamentary Salaries & Superannuation Act 1968 (as
amended)

A. Basic Salary
Section 3 of the Parliamentary Salaries & Superannuation Act 1968

(as amended in 1975) provides the following interpretation.

'Basic Salary’ means the amount of the annual allowance by way
of salary from time to time payable to Members of the House of
Representatives under the law of the Commonwealth less $500.

At present, the basic salary is therefore determined as follows:
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Salary payable to Members of the House of $45,543
Representatives

Less.............................................................................. $ 500

Basic salary payable to all Members of Victorian $45,043
Parliament 

B. Additional Salary and Expense Allowance
Section 6 of the Act provides for an additional salary and, in some

cases, expense allowance (expressed as percentages of the basic salary)
to be paid to those Members who hold designated offices.

TABLE
OFFICE

Premier .................................... 1

ADDITIONAL
SALARY
S Per Annum

EXPENSE
ALLCE
$ Per Annum
18,918.00% 45.043 42%

Deputy Premier ....................... 85% 38,287 21% 9,459
Any other responsible Minister of

Crown..................................
75% 33,782 18% 8,108

Leader of the Opposition ......... 75% 33,782 18% 8,108
President ............................... - 75% 33.782 11% 4,955
Speaker ................................... 75% 33,782 11% 4,955
Chairman of Committees in the

Council ................................
32% 14,414 4% 1,802

Chairman of Committees in the
Assembly..............................

32% 14,414 4% 1,802

Deputy Leader of the Opposition 32% 14,414 6% 2,703
Leader of the Opposition in the

Council ................................
32% 14,414 6% 2,703

Leader of the Third Party in the
Assembly.............................

32% 14,414 6% 2,703

Parliamentary Secretary of the
Cabinet ................................

Government Whip in the
Assembly.............................

Deputy Leader of the Opposition
in the Council .......................

Leader in the Council of the
Third Party if at least four
Members of the Third Party are
Members in the Council .......

Deputy Leader of the Third
Party....................................

Government Whip in the
Council, and an Opposition
Whip or the Whip of the Third
Party in the Council or the
Assembly.........................

32% 14,414

18% 8,108

18% 8,108

18% 8,108

14% 6,306

11% 4,955

6% 2.703



PAYMENT OF MEMBERS - ANSWERS TO THE QUESTIONNAIRE 155

Secretary to the Party forming the 4% 1,802
Govt., the Opposition or the
Third Party 

Chairman of Select Committee 5% 2,252
(Parliamentary Committees
Act No. 7727)

PART II - OTHER ALLOWANCES

Source: Parliamentary Allowances Regulations 1981 (Statutory Rule No:
283U981) (as amended)

C. Residential Allowances
The prescribed residential allowance payable to members if the home

base of the member is outside a radius of 80 kilometres from the
Melbourne Post Office and a second residence is maintained by the
Member in Melbourne shall be -

(a) at the rate of $15,077 per annum for the Premier.
(b) at the rate of $13,192 per annum for the Deputy Premier.
(c) at the rate of $11,307 per annum for a Minister of the Crown or

Office Holder; or
(d) at the rate of $7,538 per annum for a Member.

The formula from the 1st July each year is as follows R x A/B where -
R is the rate currently being paid.
A is the Melbourne housing group index number in respect of the

quarter ending on the preceding 30 June.
B is the Melbourne housing group index number in respect of the

quarter ending June 1984.

D. Travelling Allowances shall be payable to -

(a) The Premier, Deputy Premier, a Minister of the Crown, Office
Holder or Member -
(i) when required to stay overnight outside the electorate; or

(ii) where required to be absent from the home base for period
in excess of six hours -

occasioned by sittings of the House of Parliament or attendance
at official government, parliamentary or vice-regal functions; and

(b) the Premier, Deputy Premier, a Minister of the Crown or Office
Holder or Member who is for the time being Deputy Leader of
the Third Party or Leader of the Third Party in the Council when
required to stay overnight in Melbourne or away from the home
base occasioned by official business as Premier, Deputy Premier,
Minister of the Crown or Office Holder, or Member who is for
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the time being Deputy Leader of the Third Party or Leader of
the Third Party in the Council provided that any Member with
a home base in Melbourne who otherwise qualifies for payment
of a travelling allowance for official business shall not be eligible
for payment of such allowance when the official business is
performed in Melbourne.

The prescribed travelling allowances payable shall be in addition to
any allowance under paragraph (b), (as above).

(a) At Rate B* for each overnight stay in Melbourne -
(i) to the Premier, Deputy Premier, a Minister of the Crown,

Office Holder or Member if the home base is beyond a radius
of 80 kilometres from the Melbourne Post Office and does
not receive a residential allowance under Regulation 4; and

(ii) to the Premier, Deputy Premier, a Minister of the Crown,
Office Holder or Member if the home base is outside a radius
of 28 kilometres but not beyond a radius of 80 kilometres
from the Melbourne Post Office.

(b) At one-third of Rate C* to a Member other than the Premier,
Deputy Premier, a Minister of the Crown or Office Holder absent
from the home base or second residence, including a home base
or second residence situated in Melbourne, for not less than six
hours in attendance in Melbourne at sittings of the relevant
House of Parliament, or official government, parliamentary or
vice-regal functions.

(c) An allowance equal to the value of any expenses actually and
reasonably incurred by a Member if the home base of the
Members is situated in Melbourne in travelling by taxi from the
Parliament House to the home base where a sitting of the House
of Parliament has extended beyond 11.00 p.m.

(d) At one-third of the appropriate overnight rate for an overnight
stay in a capital city or elsewhere within Australia other than
Melbourne to which the Premier, Deputy Premier, a Minister of
the Crown, Office Holder or Member has an entitlement under
these Regulations -
(i) when absent from home base for not less than six hours but

not occasioning an overnight stay; or
(ii) where the absence from home base does not involve a second

or subsequent overnight stay, in addition to the overnight
rate when the absence exceeds by six hours a period of 24
hours.

(e) For each overnight stay within Australia other than in
Melbourne -

(i) to the Premier or a Minister of the Crown acting as Premier
at the rate of one and three-quarter times Rate A* in a
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capital city and one and three-quarter times Rate B*
elsewhere;

(ii) to a Minister of the Crown (other than the Premier or a
Minister of the Crown acting as Premier) or an Officer
Holder at the rate of one and one-half times Rate A* in a
capital city and one and one-half times Rate B* elsewhere;
or

(iii) to a Member at Rate A* in a capital city and at Rate B
elsewhere.

(f) An allowance equal to the value of the added cost of double
room over single room accommodation for an overnight stay
within Australia when, with the approval of the Premier, a
Minister of the Crown or Office Holder is accompanied by the
spouse at government expense.

(g) At rate B* for each overnight stay over 150 kilometres from home
base, and within a member’s own electorate, up to a maximum of
20 such overnight stays in each financial year.

(h) The Premier has approved an allocation of up to 5 return rail
trips to Melbourne per year for spouses or nominated partner of
Members whose home base is over 28 km. from the Melbourne
GPO. This allowance is to enable Members’ spouses or partner
to attend official Government, Parliamentary or Vice-Regal func­
tions in Melbourne.

E. Electorate Allowances
To each Minister and Member, according to the area of the elec

torate, as follows:

Electorate represented

Less than 500 square kilometres
More than 500 square kilometres
and less than 5000 square
kilometres.
5000 square kilometres or more

Rate of allowance Per Annum

$13,878 per annum

$15,600 per annum
$20,107 per annum

F. Charter transport allowance
Which covers any mode of transport, but used exclusively in the

Member’s own electorate. Maximum allowance of:

(a) $2,366 p.a. for electorate exceeding 10,000 square kilometres but
less than 20,000 square kilometres.

(b) $4,735 p.a. for electorate in excess of 20,000 square kilometres
in area.
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G. Electorate Office Allowances

(a) an allowance equal to seventy-five per cent of the actual cost
incurred by a Member for telephone calls and phonograms (other
than for international calls or cables) charged to a telephone in
the Members’ private residence so long as the Member is not
provided with a telephone extension at government expense from
the electorate office to the residence; and

(b) (i) an allocation of postage stamps to the value of not more
than 6000 standard articles rate postage per annum to be
distributed in a manner determined by the Premier; or

(ii) where a Member has a franking machine, an annual allow­
ance in the form of a cheque payable to Australia Post not
exceeding an amount equivalent to the value of 6000 stan­
dard articles rate postage stamps and such allowance is not
to be converted to stamps or cash.

* LEGEND

(1.9.86) Rate A = $111.25
(1.9.86) Rate B = $77.15

Rate C = Capital city Rate at 28 February 1983 being
$84.36.

(Source - Public Service Determinations)

AUSTRALIA: WESTERN AUSTRALIA

The following extracts from the Preliminary Statement of the Salaries
and Allowances Tribunal (12 September 1986) explain how parliamen­
tary salaries and allowances are determined.

‘The Salaries and Allowances Act 1975 requires the Salaries and Allowances
Tribunal, at intervals of not more than one year to make a determination of
the remuneration to be paid to the following officers:

Ministers of the Crown and the Parliamentary Secretary of Cabinet;
Officers and Members of the Parliament including additional remuneration

to be paid to members of Select Committees of a House or Joint Select
Committees of Houses;

Officers of the Public Service holding offices included in the Special Division
of the Public Service; and

A person holding any other office of a full-time nature, created or established
under a law of the State, that is prescribed, but not being an office the
remuneration for which is determined by or under any industrial award or
agreement made or in force under any other law of the State.
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In conducting its 1986 review, the Tribunal published advertisements in both
the local and national daily newspapers seeking submissions from interested
parties in respect of the remuneration of Officers and Members of Parliament.
In addition, it wrote to all Members of Parliament inviting submissions.

MEMBERS OF PARLIAMENT
The Tribunal received a total of 29 submissions concerning the remuneration

of Members and Office Holders.
Of these, seven were from members of the public, three were from the

Parliamentary Parties, 11 were from Members, five were from Office Holders
and three from former Members.

BASIC SALARY
The Tribunal in its Determination of 6 July 1981 considered that a Member’s

basic salary should be equal to 90 per cent of the base salary applying to a
Federal Parliamentarian. The implementation of this relativity was delayed
until December 1983. due to economic circumstances and the provisions of the
Salaries and Wages Freeze Act 1982.

In 1984 the Commonwealth Remuneration Tribunal found that to place
Federal Members on a "firm and equitable base" for the future operation of
the Wage Principles required an increase in their base salary of 11.7 per
cent. Due to representations from the various parties, individual Members and
Senators, this increase was not determined. The Tribunal advised that it would
consider the restoration of the proper level of remuneration when circumstances
permit.

In October 1984. having regard to the Commonwealth’s action and the
economic climate, our Tribunal determined an increase of 5.7 per cent. By
severing the nexus the basic salary of WA Parliamentarians became 95.12 per
cent of that of their Federal counterparts.

Western Australia was the only State where an increase outside of the
National Wage Case decisions was applied to Parliamentarians in 1984.

The Commonwealth Remuneration Tribunal, in its 1986 Review found that
despite the call for restraint in Public spending, there was a pressing need to
remove the anomaly that existed, and determined that the 11.7 per cent increase
be granted to Federal Members. The Federal Government however, has
announced that this will be rejected by the Parliament.

This Tribunal again considers, as it has done in every Determination since
1981 that the 90 per cent relativity with a Federal Member’s basic salary is
appropriate. However, the decision of the Federal Government is frustrating
to our attempt to restore the relativity.

In keeping with our practice of adhering whenever possible to the Wage
Fixation Principles, we now determine that the 2.3 per cent National Wage
Case decision of 9 July 1986 shall be granted to Parliamentarians basic salary,
with effect from 1 July 1986.
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ADDITIONAL SALARIES OF MINISTERS OF THE CROWN, OFFICERS
OF PARLIAMENT AND THE PARLIAMENTARY SECRETARY OF

THE CABINET
The 2.3 per cent National Wage Case decision will be passed on to the

additional salaries of all Ministers and officers contained in Parts II and III of
the first schedule, effective from 1 July 1986.

Upon examination, three positions have demonstrated an increase in
responsibility to such a degree that warrants an increase in additional salary.
These positions are the Leader of the Opposition in the Legislative Council,
the Deputy Leader of the Opposition in the Legislative Assembly and the
Parliamentary Secretary of Cabinet. Over the years, these positions have
received an additional salary of 35 per cent of that given to Ministers. The
Tribunal is satisfied that the level of responsibility and work should now be
remunerated at 55 per cent of the Ministerial salary. This will align them more
closely with their counterparts in the other States and Commonwealth.

LEADER OF THE THIRD PARTY
In the past provision has been made for the payment of an additional salary

to a person who not being a Minister of the Crown is the Leader in the
Legislative Assembly of a party of at least seven Members in that House other
than a party whose leader is the Premier or the Leader or Deputy Leader of
the Opposition.

An amendment to the Salaries and Allowances Act has reduced the number
of Members required in the Legislative Assembly from seven to five. This Act
was proclaimed on 1 August 1986. This places the Leader of the National Party
of Australia, Western Australian Division within the Tribunal’s jurisdiction.

The Tribunal having assessed the situation, considers that the position
equates with the Deputy Leader of the Opposition in the Legislative Assembly
and the Leader of the Opposition in the Legislative Council. Accordingly the
additional salary for the position has been set at 55 per cent of that paid to a
Minister.

ELECTORATE ALLOWANCES
These are to be increased by 2.3 per cent with effect from 1 July 1986.

TRAVELLING ALLOWANCE
The provision of allowances for Members of Parliament who incur expense

in securing overnight accommodation has been broadened to differentiate
between Capital Cities and other places in Australia.

In keeping with other States, the Commonwealth and normal business prac­
tices, the Tribunal has determined that Members shall be entitled to claim
reimbursement of their taxi fares necessarily incurred when travelling to and
from any airport or helipad in the Metropolitan Area to Parliament House, or
to the Members residence in the Metropolitan Area for the purpose of attending
a sitting of Parliament, attending Party meetings or meetings of Parliamentary
Committees.
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TELEPHONE RENTAL AND CALLS
Under previous Determinations, Members of Parliament provided with an

electorate office, received by way of an allowance, reimbursement of the full
rental and 85 per cent of all charges for calls incurred by the Members at the
Electorate Office. Following the Review, and having regard to the practice in
other States and the Commonwealth, the Tribunal considers that the full cost
of rental and all charges for calls should be met by the Government.’

AUSTRALIA: VARIOUS COMPARISONS

In November 1986 the Inquiry into Electorate Office Support
provided to Members of the Victorian Parliament reported to the
Cabinet. As part of their researches the Inquiry undertook a
comparison between facilities provided for Members of the Victorian
Parliament and those provided for Members of the Commonwealth
Parliament and certain State Legislatives. Appendix 6 of the Inquiry’s
report is reproduced below.

BERMUDA

The Majority Report of the Select Committee of the House of
Assembly on Ministerial and Parliamentary Emoluments, which wa
tabled in the House on the 8 December 1978, and approved after ;
debate in the House later in the month, determines the pay of Members.
In this connection it should be noted that although the majority of
Ministers work full time the majority of the Members of the House of
Assembly and the Senate do not. The Select Committee considered
that an adequate Parliamentary salary is essential to enable persons
from all walks of life to stand for election to Parliament. The Select
Committee recommended that the formula agreed for working out
Civil Servants salaries should be used for Ministerial and Parliamentary
emoluments. This recommendation was agreed to and the emoluments
are reviewed every two years and the percentage increase given to Civil
Servants is given to all Members of both Houses of Parliament.

The Minority Report signed by the three Opposition Members of the
Select Committee recommended as follows:

(a) Salaries for full time Cabinet Ministers.
(b) Salaries for full time Shadow Cabinet Ministers.
(c) Salaries for full time back benchers.

These recommendations were not accepted by the Government at the
time and the position remains unchanged.

Officers of Parliament such as the Speaker, Deputy Speaker, Leader
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